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I 
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Record No. 2184 
i· .. ) ' j i 
PENNSYLVANIA RAILROAD COMP ANY, LESSEE, &C., 
Plaintiff in Error, __ _ 
versus 
J. HAROLD BLACK, Defendant in Error. 
To the Honorable Chie/ Justice and Justices of the 8'ltpreme 
Court of Appeals of Vi!4ginia: 
-
Your petitioner, The. Pennsylvania Railroad Company, 
lessee of the Cape Charles Railroad Company, respectfully 
represents that it is aggrieved by a final order entered by the 
Circuit Court: of Northampton County, Virginia, on the 17th 
day of March, 1939, in the ab .. ove styled action1 whereby your petitioner was directed to construct, within sixty days froni 
the date of the entry of said order, a wagon-way twelve (1~) 
feet wide to run due East from a certain :pine tree--.on, the 
corner of J. Harold Black's w.oods, approximately,·'160. 'feet 
North of the public crossing at.,Villow Grove, Virginia; such 
construction to be. at grade. and in the usual and customary 
manner, ·-SO as to afford convenient. passage, and that saicl 
wagon-:way be maintained by your petitioner; and that the 
said .J. Harold Black recover from your petitioner his costs by 
him expended. · 
· A transcript of the record of the said suit is presented here- . 
with as a part of this petition, from which may be plainly 
seen the errors committed by the trial court. 
lt,rom said final order your petitioner prays a writ of error 
and su,persedeas. - · - . - . · · · .. _ 
0 
0 
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STATE~ENT OF FACTS. 
In October, 1937, J. Harold Black acquired from Wilkins 
L. Williams a tract or parcel of land containing 239.24 acres 
located in the southern, or lower, part of Northampton County 
near Willow Grove Siding, for which he paid -$23,750.00, or 
about $100.00 per acre. This property had been in the Wil-
liams family since shortly after the Civil War and was for 
· many years owned by Jesse S. ,vmiams, father of the 
2* said Wilkins L. Williams. On the East this farm abuts 
*on the public road leading into the lower part of North-
ampton County. 
In the year 1907, or thereabout, while said farm was owned 
by the said Jesse S. Williams, the Cape Charles Railroad Com-
pany erected its line, consisting of a single track, througl1 
- the southern, or lower, part of Northampton County from 
Cape Charles, Virginia, to Kiptopeake, Virginia. From the 
said Jesse S. Williams the company acquired a right of way 
· that cut diagonally across the extreme eastern end of his farm, 
· put which did not extend entirely across said farm; the com-
pany's right of way severed from the farm a small, trian~lar-
shaped piece of land embracing an area of about 2.4 acres, 
which formerly comprised the northeast corner of the farm. 
When the railroad was constructed the outlet used bv the 
owner of the farm for purposes of ingress and egTess to and 
from his property extended from th~ dwelling house located 
at the extreme western end of the farm, along the southern 
side of said farm and about 215 feet from its southern bound-
ary line, to the public road that passed by the eastern side 
of the farm; this outlet had been used for many years prior 
to the establishment of the railroad and continued to be used 
as the main outlet for said farm until about a year after the 
property came into the possession of the present owner. The 
railroad track crossed the public highway at a point about 
110 feet north of the point where this outlet road entered into 
the public road. See Plat, marked Exhibit 1. Therefore, to 
travel North from said farm, using· the outlet road above 
described, one would enter the public highway from said out- ~ 
let road and go over the public crossing; but to travel South it 
was not necessary to cross the railroad tracks. 
Not long after purchasing this farm the present owner, J. 
Harold Black, ~onstructed a new farm road, parallel · with, 
and t.o the North of, the old road, and applied to your peti-
tioner for a private crossing, or wagon-way, over your peti-
tioner's right of way, to be erected at a point about 160 feet 
north of the public ·crossing, so that he could extend said new 
,outlet road in a straight line, over your petitioner's ·right of 
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way, thence across the. parcel of land lying on the East side 
of said right of way, and thence to the public road. Your pe-
titioner refused to construct such private crossing, b11t, in 
order to accommodate the said J. Harold Black in every 'rea-
sonable way, "leased to him, free of rent, a parcel of land of 
ample size to enable him: to enter the public road at a point 
opposite the public crossing and about 110 feet north of 
3* the old outlet road. •see Ag-reement, marked Exhibit 3, 
and Plat, marked Exhibit 1. And your petitioner fur-
nished to the said Black also, without charge, the services of 
its engineer and sufficient cinders for the construction of the 
new outlet over the land that it had leased to the said Black. 
The lease agreement was executed under date of June 1st, 
1938, and the new outlet constructed; since that time the said 
Black has used said outlet for purposes of ingress and eg-ress 
. to and from his farm. 
Subsequently the said J~ Harold Black, pursuant to Vir-
ginia Code, Section 38832 filed his application in the Circuit 
Court of N oi'thampton County alleging among othe'r things 
that there was no crossing or wagon-way over your petition-
er's railway that would permit him to pass from his land 
on the westerly side of your petitioner's railroad to his land 
on the easterly side thereof, and that by reason thereof he 
was unable to pass over said railroad "with his tractors, 
team, farm machinery and vehicles necessary for the cultiva-
tion of the 2.40 acres of said farm lying between said ~racks 
and the main public highway'' and praying that commission-
ers be appointed to go upon said land and determine whether 
the cros~ing or wagon-way asked for should be constructed. 
The record discloses (M. R., pages 49,"'56, 60) that the parcel 
of 2.40 acres on the East side of' the railroad has a value as 
farm land of about $200 to $250, or about $100 per acre; that 
the cost of the proposed crossing is approximately $200 (M:. 
R., page 781, and that the annual inaintenance cost would be 
about $10.00 (M. R., page 79). · 
ARGUMENT OF THE LA,v AND FAcr.s. 
The statute under which this proceeding is had, Virginia 
Code, Section 3883, has been interpreted by this Court on 
several previous occasions. ·rn one of the most recent cases 
in which this -statute was involved, that of Lmif ord v. Va .. 
Air Line Ry. Co., 113 Va. 68, 78, this Court made the follow-
ing pertinent observation : · 
'' Clearly, a reasonable construction of the statute imposes 
upon the party having the right to select his crossing of a 
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railroad right of way to be reasonable, and regard must be 
had to the convenience of both parties and the cost to be in-
curred by the party required to construct the crossing.'' 
It is apparent that this explanation of the intendment of 
the statute was made necessary for the reason that those. 
4* seeking crossings, or .wagon-ways, *over railroad right 
of ways were prone to consider that the statute gave 
. them an arbitrary right to demand and to be furnished as 
many crossings, or wagon-ways as they might see fit to ask 
£or and without regard to the reasonableness of their re-
qµests or to the cost that might have to be incurred by the 
railroad company or to the convenience of the railroad com-
pany. But the above recited statement of t4is Court makes 
it clear that the statute in question is not properly susceptible 
·of any such interpretation. 
It is, therefore, necessary, first, to determine whether de-
fendant in error has met and carried out his duty to be rea-
sonable and whether regard was had by the commissioners 
and by the Court below to the convenience of both parties 
and to the cost that would have to be incurred by the railroad 
company to construct the crossing, or wagon-way that has 
been asked for. ~ 
That part of defendant in error's farm, adjacent to the 
public highway, which is cut off from the rest of the farm by 
petitioner's rig·ht of way, contains an aggregate of two and 
four-tenths acres (2.4 A.). This parcel of land, lying be-
tween the public road and your petitioner's right of way, is, 
roughly, in the shape of a right-angled triangle, with the line 
of your petitioner's right of way as the hypotenuse, and the 
public road the longest leg of, the triangle. The southern-
most r.orner of this parcel of land is less than 160 feet from 
the crossing w~1ere the railroad !?asses over the public high-
way. The cultivatable area of this parcel of land is reduced, 
first, by that portion thereof on which is located a dwelling; J 
house and by such quantity of land as may be necessary for 
the use of said dwelling, and, second, by that portion thereof . 
which would be cut off by defendant in error's proposed drive-
way, so that actually there would remain suitable for culti-
vation considerablv less than two acres. 
But defendant fn error in his application to the Circuit 
Court says he desires the crossing so that he can move trac-
tors and heavy farm implements from the main part of hie 
farm to this lot that would have a cultivatable area of less 
than two acres. 
Is it reasonable to suppose that a practical farmer would 
employ a tractor, drawing a harrow weighing from 700 pound~ 
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to 800 pounds (M. R . ., page 18)., to cultivate a parcel of land 
containing less than two acres T Of course it is not. But 
even were it practicable at times to employ tractor~ and other 
heavy machinery in the cultivation of this two-acre lot, 
5* would defendant in error be inconvenienced *in so doing 
by reason of not having the crossing that he has applied 
fort He would not. K. R. Yought., testifying regar~ng the 
roadway now in use by the defendant in error., the right to 
the use of which was acquired by defendant in error by the 
agreement of J·une 1, 1938, between the defendant in error 
and your petitioner, said (M. R., page 68): "Now it is 
possible to come out on that approach on to the highway and 
use our property to reach the plot of land that Mr. Black 
wants to cultivate. We will give you license to do that just 
the same as we gave you license to use the other part of the 
property, if you care to have it.'' Such license would permit 
defendant in error's farming equipment to be moved back 
and forth between the main portion of his farm and the two.;. 
acre lot without once leaving the railroad right of way. Can 
defendant in error, therefore., contend that he can reach said 
two-acre lot only by travelling over some portion of the pub-
lic road t The plat, marked Exhibit 1., and the plat attached 
to and made a part of Exhibit 3, clearly show that defendant 
in error can reach any part of said two-acre lot by means 
of the license granted him to use the property of your peti-
tioner, without entering upon the public road. 
In view of the foregoing facts it is perfectly evident that 
defendant in error's real purpose in asking for the ci•ossing 
is to make it possible for him to have a straight outlet road 
from his dwelling on the western side of the farm to the 
public road that borders the eastern side of the farm. But 
would that be a reasonable request so long as defendant. in 
error ha's access to the public road directly from his farm at 
a point only about 225 feet from the point where the proposed 
new crossing· would be located 1 Againi your petitioner sub-
mits that such a request is not reasonaole. 
When this cause came on to be heard in the lower Court 
defendant in error all but abandoned the grounds upon which 
his application for a crossing was based, and proceeded then 
to attempt to show that his request for the crossing applied 
for should be granted because of the danger to which he would 
be ~uhjected from automobile traffic on the public road if he 
be required to use the public crossing. Here defendant in 
error attempts to show that it would be hazardous to enter 
the public road from the outlet "A-B' ', indicated on the plat, 
marked Exhibit 1, which is 128.25 feet :North of th~ point 
where the curve in the public road begins; whereas, the road 
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·designated on the plat a:s ''Old Ro·ad" which was, until 
cffailgedby the present owner of the property, the main out-' 
let f o·r the: farm, is only . about 22 feet fro~ the point 
6* where the curve· in the public foad *begins. . .And yet de-
fendant in error fails to show that any accident has ever 
taken place at either of these pomts in over 30 years since 
said public ctossing was constructed. 
Again, is it reasonable for defendant in error to a:sk for 
the crossing because, in the opinion of the applicant; it might 
he less danger"olis to enter the public road from a point O]J-
posite the proposed crossing, than it would-be to enter said 
public r·oad from the outlet that is now in use! Clearly, such 
a re·que·st is entirely unreasonable. Furthermore, defendant 
iii error does not indicate that he eyen contemplated ab'andcm-
. iiig road '' A-B ,; in the event the proposed new crossing were 
constructed. Surely, the statute does not contemplate giv-
ing' prope1~ty owners the right to demand p1·iva.te crossings to 
· be so located that the danger to sueh property owners occa-
sioned by automobile traffic nia:y he lessened. And yet in 
their repo·rt to the Circuit Court the co:imnissioners said:. 
''Your commissioners deem the construction of said cross-
ing· or wagot1-way necessary so as to-* * * eliminate a cei"tain 
danger now existing of having to ente1 .. the public highway, 
one side of ,vhich is partially obstructed by shrubbery in a 
. certain private yard to the South of the present public cross-
ing.'' . 
The repor.t of commissioners appointed under this statute 
(Code, Section 3883) to ascertain whether an applicant is 
entitled to have such crossing, or wagon-way, as may have 
been applie-d for, makes out at most but a prima f acie case; 
and if it a:pp·ear. that such commissioners have not proper Iv 
c-onstrued the statute as- to the rights of both partie·s to the 
c:on:troversy, and particularly i:f it appear that such commis-
,·sioners have permitted their report to be influenced hy cfr-
Clll'rlstances that could not properly be considered by _them, 
a:s is shown above to have been done in the instant case, such 
report should not be confirmed by the appointing Cou·rt; a11d 
if such erroneous report be confirmed by the_ appointing· Court, 
then such confirmation is propet·Iy reversible in this Court. 
It appears from the record in the case at b~r that the• cost 
,of i}J.stalling the proposed ~rossin~J would be almost as great 
as the value of the parcel of land itself, to say nothing of the 
added danger that would result from same. By the eompe-
tent evidence of an experienced draftsman, twenty-eight years 
in the employ of the Pennsylvania Railroad Company, an 
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- itemized estimate of the cost of the proposed crossing shows 
that such cost would be '$199.01 (M. R., page 78), or nearly 
$200.00. True, defendant in error, without experience ~n such -
work and admittedly (M. R., page 32) ignoring the important 
matter of adequate drainage and making no provision 
7* the ref or, estimated the cost of constructing *the' crossing 
. at $10.00. As to such testimony, this Court in the Lan-
ford case, supra, where testimony of a similar character had 
been given, said: 
''W. H. Talley, a civil engineer, testifying for plaintiff in 
error, does say that he made an estimate of the cost of the con-
struction of the under-crossing required by the commission-
ers' report, and ascertained that it would be less than the 
witnesses for defendant in error estimated it; but, b·esides 
admitting that he wa.s inexperieiiced in the work of co·n.strnct-
in_q a railroad, he prod'ltced no figures showinl} how he arrived 
at his estiniate of the cost, and r·ef1.ised to do so." 
Clearly, therefore, no reliance can be placed upon the esti-
mate of the cost of the proposed crossing submitted by de- -
fendant in error, and, in the absence of reliable evidence to 
the contrary, the estimate of the cost of the proposed crossing 
submitted by your petitioner must be accepted as befog sub-
stantially in accord with what the actual cost would be. 
Woula it be, then, in keeping with the holding of this Court _ 
that, in interpreting the statute (Code, Section 3883), regard 
must be had to the cost to be incurred by the party required 
to construct the crossing·, to require this petitioner to· erect a 
crossing at an approximate cost of $200.00, with an annual 
maintenance cost of $10.00, to enable defendant in error the 
more conveniently to cultivate a parcel of land having an 
agricultural value of about $200.00 and an available rulti-
vatable area of less than two acres, particularly when by trav-
elling an additional distance of less than 160 feet def end ant 
in error could cultivate said parcel of land with equal fa-
cility? • 
So clearly do the facts in the case at bar parallel those in 
the case of Lanford v. Va . ..Air Line Ry. -Co., s1upra, yom; peti-
tioner is constrained to advert again to that case and by com-
parisons show that the request of defendant in error in the 
instant case, if granted, would not be giving to the statute . 
such reasonable construction as would make the remedv com- · ' 
mensurate with the right of 'the landowner. -
At page 77 in the Lanford case this Court said: 
'' According to the ~vidence in this case, there is an estab-
8 Supreme Court of Appeals of Virginia. 
lished grade crossing but a short distance southeast of the 
crossing plaintiff in error is now contending for, which cross-
ing lz.e can reach by a reasonably convenient route, which he 
has sometimes heretofore used, yet he has selected a point 
for his farm crossing where the cost to defendant in error in. 
its construction would approximate $4,000, while the land to 
be reached, at his own estimate, is not worth more than 
$2,500, * * • . " 
8* * And, referring to the mistaken construction placed 
upon the statute by the plaintiff in error, Lanford, the 
Court, on page 7 4, said: 
''It is manifest that in the beginning, and throughout this 
whole controversy, plaintiff in error has proceeded upon the 
erroneous theory that the statute gives him the arbitrary 
rig·ht to dP.mand and have of the defendant in error, not only 
an under~way wagon road, crossing· from one part of his farm 
to the other, but at the point he designates, and without re-
gard to the costs thereby imposed upon the defendant in 
error, or whether the inconvenience and expense to him in 
having to take and use a grade crossing for the railroad's 
right of way, at another point on his farm, would be much or 
little.'' 
The quantity of farm products that might be produced on 
a parcel of land containing two acres is not unlimited, and for 
one eqipped to operate a farm of 239 acres it is unreasonable 
to suppose that the cultivation of a parcel of two acres would 
require any great length of time. Defendant in error's own 
estimate (M. R., page 30) was that it would not require more 
.than about ten days in any g·iven year for its cultivation. 
Therefore, for purposes of cultivating this parcel of two acres, 
it would only be necessary for defendant in error to go upon 
the land a few times ea~h year and, by using the present road-
way, he would only be inconvenienced to the extent that it 
would be necessary to travel an additional distance of about 
160 feet each way in going to and from said parcel of land. 
Up to this point your petitioner has devoted its arguments 
to the theories presented by the defendant in error in support 
.of his contention that he is e.ntitled to the right of way ap-
plied for. In addition to what has heretofore been said, vour 
petitioner earnei:,tly contends that Code, Section 3883, was not 
designed or intended to give to a property owner the right to 
demand and have such crossing, or wagon-way where the 
Pa. R.. R. Co.1 Lessee, etc., v. J. Harold Black. 9 
physical facts and circumstances are such as are presented 
in the case at bar, and therefore .Section 3883 is not applicable 
in this case. 
In Adanis v. Tidewater Ry. Co., 107 Va. 798., 801., this Court, 
referring to the statute, said: 
'' * * ,. The right of way divides the farm into two patts; 
it ( the right of way) is the property of tl:ie railroad company 
and the landowners have no right to cross it except by per-
mission.. They must, the ref ore, remain at the mercy of the 
company, so far as ingress and egress from one part of the 
farm to the other is concerned, until suitable crossings have 
been established.'' 
9* •n is clear, therefore-, that the sole purpose of said 
section is to give to a landowner, whose farm may be 
cut into two parts by a railroad right of way, the right of 
ingr~s and egress from one part of his farm to the other. 
In the instant case the main farm of 236.84 acres is located 
on the public higbway and abuts the Willow Grove publie 
crossing, and the parcel of 2.40 acres, which is located on the 
East side of the railroad right of way, is also on the public 
highway .. 
The first sentence of the statute ( Code, Section 3883) reads 
as follows: 
''It shall be the duty of every public. service corporation, 
whose road, canal, or works passes through the lands of any 
person in this State, to provide proper and suitable wagon 
ways across said road, canal, or other works, from one part 
of said land to the other, and to· keep such ways in good- re-
pair . .,, 
Only by a strained interpretation of the above language can 
it be contended that your petitioner's right of way "passes 
through the lands.,' of defendant in error. True, said right 
of way severs from the principal part of the farm a small 
parcel of land, but not in the manner or to the extent con-
templated by the statute; it does not prevent access to defend-
ant in error's farm from the public hig·hway, booause both 
parts of said farm still abut on said highway; nor does it 
present a case where the landowner would suffer incon-
venience in reaching either or both parts of his farm, either 
in travelling from the highway to his farm, or from his farm 
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to the highway, inasmuch as he has ingress and egress to both 
of said parcels over the public highway. 
The very fact that no request was ever made for a, private 
crossing for over thirty ye,ars after the railroad right of way 
was established, is enough in itself to nullify the theory that 
the applicant is in need of the proposed crossing fo1; ingress 
and egress from one part of his farm to the other. To put 
upon this statute the interpretation presented by the defend-
ant in error would lead to absurd conclusions and would nul-
lify the interpretation given to it by this Court, as well as 
the purposes and intention of the Legislature. If the theory 
of the applicant is correct, every party owning land on both 
sides of a railroad right of way could require a railroad com-
pany to erect a private crossing or wagon-way connecting 
such parcels of land. Furthermore, under defendant 'in er-
ror's contention, if a party owned a parcel of land on one 
side of a railroad right of way and later acquired a parcel on 
the other side, he could immediately require the railroad com-
pany to connect said two parcels by a private crossing 
10* or wagon-way,. which *your.petitioner respectfully sub-
mits is not the purpose and intention of said statute, a~ 
it would undoubtedly lead to an effort on the part of many 
property owners to connect by means of private crossings 
over railroad right of ways properties that were never con-
templated by the statute to be so connected. · 
Your petitioner, therefore, respectfully submits that the 
trial .court should have sustained the exceptions filed hy it to 
the report of the commissioners and should haye dismissed 
the ease. 
For the foregoing reasons, as well as for others appearing 
on the face of the record, your petitioner respectfully prays 
tha_t this honorable Court will grant. it a writ of error from 
and sitpersedeas to the order complained of, and that this 
Court will reverse the order of the Circuit Court of North-
ampton County, Virginia, and enter up final judgment in its 
favor, or that the case be remanded to said Circuit Court of 
Northampton County, and that the Court will afford your pe-
titioner~such further relief in the premises as may be proper. 
Your petitioner respectfully asks that this petition be con-
sidered as its brief, but with the rig·ht to file an additional, or 
supplemental brief if it so desires. 
Your petitioner also desires to present orally to this hon-
orable Court its ~:rounds for a reversal of the order of the 
Circuit Court of Northampton County, Virginia, entered on 
the 17th day of March, 1939, and for entering final judgment 
in its favor, or granting it a new trial. 
A copy of this petition has, this 7th day of June, 1939, been 
Pa. R.R. Co., Lessee, etc., v. J. Harold Black. 11 
delivered to Howard H. Adams, Esq., attorney for the ap-
plicant, J. Harold Black. 
Respectfully submitted, 
PENN8YL VANIA RAILROAD COMP ANY. 
By MEARS & MEARS, 
Its Attorneys. 
We, Benj. W. Mears and L. H. Mears, Attorneys, practi~ing 
in the Supreme Court of Appeals of Virginia, do certify _that, 
in our opinion, it is proper that said Court should review and 
reverse the .order complained· of in the foregoing petition. 
11*' 
Received June 8, 1939. 
Received ~ une 21, 1939. 
•B.ENJ. W. ME.A.RS, 
L. H. MEARS. 
M. B. WATTS, Clerk. 
C. V. S. 
Writ of error and supers-edeas granted. Bond $300.00 . 
. July 10, 1939. 
C. VERNON SPRATLEY. 
Received July 10, 1939. 
M. B. WATTS, Clerk. 
RECORD 
In the Circuit Court of Northampton County, Virginia. 
In the Matter of the Application of J. Harold Black for the 
establishment and maintenance of a crossing or wagon 
way over the Cape Charles Railroad at Willow Grove, 
Northampton County, Virginia. 
Pleas before the Circuit Court of Northampton County, · 
Virginia, on the 17th day of March, 1939. 
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. Be It Remembered, that heretofore, to-wit: on the 9th day 
of January, 1939, came J. Harold Black and filed in the Clerk's 
Office of this Court, his application for appointment of Com-
missioners, with copy of notice attached, which is in the fol-
lowing words and figures, to-wit: 
"To the Honorable John E. Nottingham, Judge of the Cir-
cuit Court of Northampton County, Virginia: 
Your petitioner, J. Harold" Black, respectfully represents: 
1. That he is seized and possessed in fee simple of a cer-
tain tract of land known as '' Willow Grove Farm'', situate 
near Fairview, Northampton County, Virginia, containing 
239.24 acres, through the easterly end of which passes the 
tracks and right of way of the Cape Charles Railroad, a 
branch line of the Pennsylvania Railroad Company. 
page 2 r 2. That the main portion of said farm is situate 
west of the right of way of said railroad, and ap-
proximately 2.40 acres of which lies easterly thereof and 
abuts on the main public highway. 
3. That there is no crossing· or wagon way over said rail-
way so as to permit petitioner to pass over the right of way 
and tracks of said railroad from his land on the westerly 
side of said railroad to his land on the easterly side "thereof, 
by reason whereof your petitioner is unable to pass over said 
railroad tracks and right of way with his tractors, team, farm 
machinery and vehicles necessary for the cultivation of the 
2.40 acres of said farm lying between said tracks and the main 
public highway as aforesaid. 
4. That while your petitioner has made repeated requests 
and demands upon said Railroad for the establishment by it 
of a suitable crossing or wagon-way at a point approximately 
160 feet north of the public crossing·, it has refused and still 
refuses to establish or permit the same. 
5. That on Dec. 29, 1938, more than ten days prior to the 
filing of this petition, your petitioner gav.e due notice in writ-
ing to said Pennsylvania Railroad Company that he will ap-
ply to this Honorable Court on Monday, the 9th 
page 3 ~ day of January, 1939, at 10 o'clock A. M., for the 
appointment of commissioners to determine whether 
the proposed crossing or wagon-way should be established, 
the original of which with the return of the Sheriff of North-
ampton County, Va., thereon, showing service on K. R. 
Vought, Superintendent, being herewith filed and asked to be 
taken and read as a part of this petition. 
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·wherefore, your petitioner prays for the appointment of 
three disinterested persons whose lands do not abut on the 
said railroad, who shall constitute a board of commissioners 
to go upon the said land and determine whether the crossing 
or wagon-way asked for should be constructed in accordance 
with the statute in such case made and provided. 
J. HAROLD BLACK, 
By H. H. ADAMS, 
His Attorney. 
HOWARD H. ADAMS, Counsel 
'' To The PennsY.lvania Railroad Company:-. 
TAI{E NOTICE that pursuant to the provisions of the 
statute in such case made and provided, I, the undersigned, as 
the owner of a certain tract of land known as '' Willow Grove 
Farm", situate near Fairview, Northampton County, Va., 
containing 239.24 Acres, on the easterly end of which passes · 
a branch of the Pennsylvania Railroad, known as the Cape 
Charles Railroad, tj:ius cutting off my right of pas-
page 4 ~ sage from my land on the westerly side of said rail-
road tracks to that part of my land lying on the 
easterly side of said tracks adjacent to the main public high-
way, hereby request that you provide and construct a proper 
and suitable crossing· or wagon-way across the tracks of the 
said Cape Charles Railroad at Willow Grove, at a point ap-
proximately 160 feet north of the present public road cross-
ing·, so as to enal;>le me to cross from my land on the west 
side of said tracks to another part of my land on the east 
side of said tracks, within ten ( 10) days from the service of 
this notice upon you, or else I will apply to the Circuit Court 
of Northampton County, Va., on Monday, the 9th day of 
January, 1939, at ten o'clock A. M., for the appointment of 
tl1ree commissioners to go upon the land and determine 
whether said crossing or wagon-way over the tracks of said 
railroad at said point should be constructed in accordance 
with the provisions of law. 
Given under my hand this 29th day of December, A. D. 
1938. 
J. HAROLD BLACK, 
By H. H. ADAMS, 
His Attorney. 
HOWARD H. ADAMS, Counsel. 
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(Endorsed:) 
- Executed Dec. 29, 1938, by delivering a copy of 
page 5 ~ the within writ to K. R. Voug·ht, Supt.RR. R. Co.,. 
Delmarvia Div., the within named defendant, with-
in my bailiwick .. 
, GEO. T. TURNER, Sheriff, 
J. R. WOMBLE, D'y.'' 
And on the same day the Court entered the following or-
der: 
''This day came J. Harold Black, by Howard H. Adams, 
his attorney, and presented to the Court his application for 
the appointment of commissioners to determine whether a 
suitable crossing or wagon-way should be constructed and 
maintained by the Pennsylvania Railroad Company over the 
right of way and"tracks of the Cape Charles Railroad at "\Vil-
low -Grove, near Fairview, Northampton ·County, Va., at a 
point approximately 160 feet north of the public road cross-
ing, so as to enable the said J. Harold Black to pass O\Ter 
said Cape Charles Railroad from one part of his land to the 
other . 
.And it appearing to the Court that the said J. Harold Black 
has made request in writing to said Pennsylvania Railroad 
Company for more than ten days prior to said application, 
designating the point at which the said wagon-way is desired, 
and that said Pennsylvania Railroad Company haR failed and 
refused for ten days after said request to construct a cross-
. ing or wagon-way of a convenient and proper character at the 
· place designated by the said J. Harold Black, the 
page 6 r Court, pursuant to the proyisions of the statute in 
such case made and provided, doth appoint ,Jerome 
W. Nottingham, A. Preston Scott and B. N. Scott, three dis-
interested persons whose lands do not abut on the said Rail-
road, who, after being first duly sworn for the purpose, shall 
go upon the land and determine whether the crossing or 
wagon-way asked for by the said J. Harold Black should be 
constructed. And the said commissioners shall return their 
report in writing as promptly as possible to the Clerk's Of-
-:fice of this Court, and if their report is favorable to the said 
J. Harold Black, landowner, they shall set forth in their said 
report the point at which the crossing or wagon-way should 
be constructed, giving also a description ·$of what shall be 
done by the Pennsylvania Railroad Company to make a suit-
able.-and convenient wa!." . 
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And on another day, to-wit: February 21, 1939, the re-
port of the commissioners was filed, and is as follows, to-
wit: 
''To the Honorable John E. Notting·ham, Judge of the Cfrcuit 
Court of Northampton County, Virginia: 
The undersigned commissioners, appointed by an order 
rendered in this honorable court in the above entitled matter 
on the 9th day of January, 1939, to go upon the land and .. de-
termine whether the crossing or wagon-way asked for by the 
said .T. Harold Black should be constructed, re-
page 7 ~ spectfully submit the following report of their ac-
tions and conclusions in the premises : · 
They report that after having been first duly sworn, they 
went on the 7th day of February, 19'39, upon the said premises 
and viewed the same, each of the undersigned commissioners, 
being· then and there present. 
Thereupon, your com.missioners conclude and determine 
that the crossing or wagon-way asked for by the said J. Harold 
Black should be constructed by the Pennsylvania Railroad 
Company, same to be twenty feet (20 ft.) wide and to run. 
due East from a certain pine tree in the corner of said J. 
Harold Black's ·woods, approximately one hundred and sev-
enty feet (170 ft.) North of the public road crossing; such 
construction to be at grade and in the usual and customary 
manner, so as to afford convenient passage. 
Your commissioners deem the construction of said cross-
in~ or ~agon-way necessary so as to make it accessible for 
said J. Harold Black in reaching his land ·on the East side 
of the railroad tracks without having to enter the public high-
way with his tractors, implements, etc., as he is now forced 
to do, and secondly, to eliminate a certain danger now exist-
ing· of having· to enter the public highway, one side of which 
is partially obstructed by shrubbery in a. certain 
page 8 ~ private yard to the South of the present public cross-
ing. 
The expenses attendant upon this report are as follows: 
Geo. T. Tyson, .Clerk, for swearing commissioners .... $ .75 
Jerome W. N otting·ham, for services as commissioner. . 2.00 
B'. N. Scott, for sei;vices as commissioner . . . . . . . . . . . . . 2.00 
A. Preston Scott, for services as commissioner. . . . . . . . 2.00 
$6.75 
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"WITNESS our hands this 15th day of February, 1939. 
A. PRESTON SCOTT, 
JER.OME W. NOTTINGHAM, 
BENJ. N. SCOTT, 
Commissioners.'' 
And on another day, to-wit: March 17, 1939, the Pennsyl-
vania Railroad Company, by counsel, filed exceptions to the 
commissioners' report, which is in the following words and 
figures, to-wit: 
'' Exceptions taken by the Pennsylvania Railroad Com-
pany to the report of A. Preston Scott, Jerome W. Notting-
ham and Benjamin N. Scott, Commissioners appointed by an 
order of the Circuit Court of Northampton County, Virginia, 
in the above styled cause by an order entered on the 9th day 
of January, 1939, which report was filed on the 21st day of 
February, 1939. 
1. That the applicant J. Harold Black has a 
page 9 ~ proper and suitable crossing to pass from his main 
farm located on the west side of the Pennsylvania 
Railroad to the small parcel of land of about 2 acres owned 
by him on the east side of the Railroad at Willow Grove, Vir-
ginia. 
2. That all of his said main farm is on the west side of the 
right of .way of the Pennsylvania Railroad Compa~y except 
about 2 acres of the probable value of $200.00 and· that the 
main Willow Grove crossing is only about 160 feet from said 
2 acres which said 2 acres adjoins the main State Highway. 
3. That to erect and maintain a private crossing which the 
said J. Harold Black desires would cost the Pennsylvania 
Railroad Company a considerable sum of money and would 
greatly increase the danger of having two crossings within 
160 feet of each other, at Willow Grove, Virginia. 
4. That the parcel of land on the east side of the right of 
way is so small that it is not at all practicable to use tractors 
and other large implements in cultivating same and even if 
it was, there would be no disadvantage to the applicant in 
going upon the public highway as the distance from said main 
crossing at Willow Grove to applicant's lot on the east side 
of the right of way is only 160 feet. 
5. That the location of the crossing recommended 
page 10 ~ by the Commissioners is just south of a tract of 
, woods land which would very materially increase" 
the danger of passage over the right of way of the Pennsyl-
vania Railroad Company at Willow Grove, Virginia. 
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·6. That the Pennsylvania Railroad Company at the re-
quest of the said J. Harold Black a short time before these 
proceedings were instituted, furnished him services of a civil 
engineer, help and material for the purpose of erecting a 
private road leading up to the public crossing at Willow 
Grove and gave him a right of way oyer certain lands belong-
ing to it, to enable the said Black to pass over said public 
,crossing. 
7. That Section 3883 of the Code of Virginia is not ap-
plicable in this case. 
Wherefore the said Pennsylvania Railroad Company doth , 
except to the said report of the said Commissioners and prays 
that said exceptions may be sustained, and that the proceed-
ings be dismissed at the cost of the applicant, J. Harold 
Black. 
PENNSYL V .ANIA RAILROAD OOMP ANY, 
By l\tIEARS & MEARS, Counsel.'' 
And on the same day, to-wit: the following order was en-
tered by the Court: 
"This cause came on this day to be again heard upon the 
papers formerly read, and upon the report of A. 
page 11 ~ Preston Scott, Jerome W. Nottingham and Benj. 
N. Scott, commissioners, filed in the Clerk's Office 
of this Court on the 21st day of February, 1939, and upon 
the exceptions this day filed by the Pennsylvania Railroad 
Company to the said report, which said report of commis· 
sioners determines that the wagon-way asked for by the said 
J. Harold Black should be constructed and maintained by 
the Pennsylvania Railroad Company, same to be twenty feet 
wide and to run due east from a certain pine tree at the cor-
ner of said .J. Harold Black's woods, 
Whereupon the Court, after having heard the evidence sub-
mitted by the said J. Harold Black and the said Pennsylvania 
Railroad Company, and arguments of their respective coun-
sel, doth confirm the report of said commissioners, except 
that the said wagon-way shall be twelve feet wide1 and that 
the same shall be constructed as are other wagon-ways of like 
character on the said Cape Charles Railroad, and that said 
wagon-way be constructed by the said Pennsylvania Railroad 
Company within sixty days of the entering of this order, and 
that when said wagon-way is so constructed, that it be hence-
forth maintained by the said PennsylvB;nia Railroad Com-
pany. And it is further ordered that the said J. Harold Black 
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recover against the Pennsylvania Railroad Company his costs 
by him in this behalf expended. 
page 12 ~ Whereupon the said Pennsy1vania Railroad 
Company, by its attorney, duly excepted to the 
entry of this order; the said Pennsylvania Railroad Com-
pany haying signified its intention to present its petition 
for appeal to the Supreme Court of Virginia, it is ordered 
that execution of the said order be sµspended for a period 
of ninety days from the date hereof, upon condition that the 
said Pennsylvania Railroad ·Company, or someone for it, exe-
cute before this Cow-t or its Clerk in his office, a suspending 
bond conditioned according to law in the penalty of $250.00.'' 
·.And on another day, to-wit: May 8, 1939, the Oow~t entered 
the following order : · 
''This day came the Pennsylvania Railroad Company, de-
fendant, by Counsel, and tendered to the Court in duplicate 
a stenog·raphic copy of the testimony and other incidents of 
the- trial of the above-entitled cause. 
. And it appearing to the court that reasonable notice in 
writing of the time and ·place when this stenographic report 
of the testimony and other incidents of the trial would be 
presented, has been given to H. H. Adams, the Attorney for 
t4e plaintiff, J. Harold Black, it is ordered that said steno-
graphic report of the testimony and other incidents of the 
trial be signed, sealed and enrolled and made a part of the 
record, and the same is done accordingly. 
page 13 ~ And by ag-reement of Counsel, it is ordered that 
. the original exhibits introduced by the plaintiff be-
ing plat marked plaintiff's exhibit 1, plat marked plaintiff's 
exhibit 2 and agreement marked plaintiff's exhibit 3, and the 
defendant's exhibit A being a statement of train movements, 
be attached to the transcript of the record herein in lieu of 
copies.'' · 
page 14 ~ Stenographic report of testimony and other in-
cidents of the. trial of the above-entitled cause be-
fore Honorable John E. Nottingham which trial was held on 
the 17th day of March, 1939, in the Circuit Court of North-
ampton, V~rginia . 
. Present: Mears & Mears, Attorneys for the Pennsylvania 
Railroad Company, and Howard Adams, Esq., Attorney for 
J. Harold Black. 
Note:. Application read to the Court by Mr. Adams. 
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J. HAROLD BLACK, 
the Plaintiff, being first duly sworn, testified as follows: 
Examined by Mr. Adams: 
Q. You ·are Mr. J. Harold Black, the petitioner in this case? 
A. Yes, sir. · · 
- Q. Mr. Black, are you the owner of Willow Grove Farm, as 
shown on this map Y 
A. Yes, sir. 
Q. And if so, when did you purchase the same? 
A. In October, 1937. I belieye that is right. Yes, sir, Oc-
tober. 
Q. From whom did you purchase this farm, Mr. Black! 
A. Mr. Wilkins Williams. 
Q. Was he the son of Mr. Jesse S. Williams Y 
page 15 ~ A. Yes, sir. 
Q. What did you pay for the purchase of· this 
farm, Mr. Black? 
A. $23,750.00. 
Q. How many acres are there in the entire farm Y 
A. 239.24. That is the total acreage. There is some wast~ 
land. I believe there is 158.30 acres of cleared land. 
Q. The Cape Charles Railroad runs through what ·end of 
your farmY 
A. The eastern end. 
Q. How much property is on the East of the Cape Charles 
Railroad, which borders on the public road? 
A. Two and a half acres. 
Q. How much cleared. land is now in that two and a half 
acres? 
A. It is all cleared land now. When this map was made 
one-tenth of an acre was woods land, but now it has been cut 
off: 
Q. Are there any buildings on that two and a half acres T 
A. Yes, sir, one house. 
Q. What kind of a house is it? 
A. Well, it is a tenant house that we rebuilt and have a 
tenant in there for help. 
Q. Have you· made any improvement to the tenant house 
since you puichased the farm Y 
A. We repaired it and rebuilt and repainted it. 
Q. Now, Mr. Black, what improvements have you put upon -
that farm since you purchased it in 1937 t I would like to 
have the accurate :figures. · 
"' 
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Mr. Mears: I have no real objection, but I think this is 
irrelevant. 
page 16 ~ A. I built a barn that cost $2,500.00; storage 
house $4,100.00; put an electric line in there that 
cost $778.00. I have spent $2,500.00 on a dwelling and re-
paired a tenant house a,round at the expense of $1,200.00. That 
$1,200.00 is an approximation. The rest of the figures are 
accurate. Two green houses at $1,800.00. That now is a total 
investment of $36,628.00. 
Q. That figure represents the purchase price, together with 
the improvements which you haye made since the purchase 
of the farm! 
A. Yes, sir. 
Q. Now, Mr. Black, on this map, what right of way out was 
used by the prior owner of this farm when you first pur-
chased it? 
A. Rig·ht out through alongside of Mr. Scott's property. 
Q. This is the road shown on the plat where that was used 
to get to the land on the main part of the farm? 
A. Yes, sir. 
The Court: You better describe that line. 
, Q. The lines are indicated here on the plat on the South 
side of the farm t 
A. Yes, sir. 
Q. This right of way came into the main state highway! 
A. Yes, sir. 
Q. Now when did you change the riding out way, and for 
what purpose? 
A. Well, the way it was it left a long narrow strip in here 
that wasn't very wide and with the former owner it didn't 
make any difference, because they cultiv~ted their crops one 
way, but ours are different and we moved the lane 
page 17 ~ over to the center of the farm so we would have a 
wider space so we could cultivate both ways. 
Q. This pencil mark shows the approximate location of 
the present road? 
A. Yes, sir, comes right on up alongside of the woods. 
Q. It comes down from the dwelling in the Eastern part 
of the farm along the edge of the woods until it comes to the 
pencil mark on the plaU 
A. ires, sir. · 
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Q. .And this shows the present right of way and crossing 
of the railroad at that point? 
A. Yes, sir, it crosses the railroad at the same point as 
it did formerly. 
Q, I mean this shows your present rig-ht of wayf 
A. Yes, sir. 
Q. And this shows the curve in the road extended t 
A. Yes., sir. 
Q. Now, Mr. Black, do you tend this piece of land, this two 
and a half acres, at the present timef 
A. No, sir. 
Q. Have you any way of reaching the two and a half acres 
at the present time Y 
A. By going out on the highway. 
Q. How far when you enter the main highway do you have 
to travel before you reach your land on the Eastern side of 
the railroad Y That is from the crossing. The crossing is 
in the public road. · 
A. It is approximately 160 or 170 feet. I just wouldn't 
like to say exactly. Mr. Badger, if he will get that 
page 18 ~ 1·oad map, can g·ive yori it exactly. 
Q ... A.lso they have a crossing over the railroad, 
which is the public road crossing? 
A. Yes, sir. 
Q. The public road crosses the railroad at that point? 
A. Yes, sir. 
Q. And you can get to this small tract of land by going 
over the main highway for a distance of approximately 160. 
feetf 
A. Yes, sir, more or less. 
Q. If you attempted to tend this piece of land at the pres-
ent time how would you get your farming implements over 
there? · 
A. Well, most of them would have to be loaded on some-
thing and hauled out there. 
Q. Could you take a disc harrow over there Y 
A. Not without loading it. 
Q. What kind of farming implements do you use, Mr. 
Black! 
A. Well, there is discs, we have a tractor and team, and 
cultivators and drags and plows, sprayers,-about all you 
would find on the average farm. 
Q. Is it practical to load these implements you would need 
for the cultivation of this land in a truck? 
A. No, sir. 
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Q. How heavy is your harrow t 
A. Well, a disc,-I never weighed one, but I would say our 
tractor harrow would weigh between sev:en and' eight hun-
dred pounds, and a four-horse harrow for a team would weigh 
approximately half that. It is just half as big. 
page 19 r Q. How about your drags t 
A. Well, a man can lift one section of a drag. It 
has two sections. 
Q. But that would haye to be loaded, you couldn't tow it 
behind your tractor t 
A'. No, sir . 
.. Q. Are you permitted by the State Highway Commission 
to haul a drag or harrow over the improved highway! 
A. No, sir. 
Q. Do you know how long the hard surface highway has 
been built! 
A. No, sir, I do not. It was built when we moved down 
here, and we have been here seven years, and it was there 
then. 
Q. Did you ever have any experience in taking your har-
row from one part of your land to the other? 
A. Yes, sir, last summer we operated a farm at Seaview 
·and this farm. 
Q.· How did you get the harrow across the road then t 
A. "\Ve laid plank down across the highway and brought it 
over in that way. 
Q. Was that hazardous to cross the highway in that wayf 
A. Yes, sir. There is a curve there and you have those 
planks there, and in crossing it we station a man ab9ve it on 
the curve to try to warn vehicles ·coming- along, and it is quite 
a job. It is just a mess, that is all there is to it, to undertake 
to get across. 
Q. So that under present conditions you are unable to tend 
the land on the Eastern side of the railroad Y 
A. Yes, sir. 
page 20 ~ Q. How long has it been, Mr. Black, since this 
small piece of land has be.en in cultivation Y ·
A. I don't know. It has not been cultivated since I have 
known it. 
Q. You are not cultivating it at the present time Y 
A. No, sir. . 
Q. What is the condition of it at the present timeY 
A. Well, it has grown u.p in bu.shes, trees and small shrubs. 
Not trees either, but young trees, yes, sir. Yes, trees and 
bushes and sedg·e. Not in very good condition. 
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Q. Mr. Black, the railroad company in their Exceptions 
to the Commissioners' Report state that this piece of land 
is worth about $200.00. Please state to the Court the value 
which you put upon this piece of land. 
A.. Well, right after I bought it I was offered $500.00 for 
it before we rebuilt the house that is on it, and if it had been 
a question of,-when I did ouy it if Mr. Williams had re-
served that piece of ground and taken off $1,000 for it I would 
have taken the piece of land, because it is the only frontage 
we have on the county road. 
Q. On the main State Hig·hway l 
A.. Yes, sir. 
Q. Mr. Black, with reference to the woods here in the South-
west corner on the Western side of the track, how far, if 
you know, are those trees from the railroad track Y 
A.. You mean how far is this thicket from the track? 
Q. Yes, sir. 
page 21 ~ A.. It would be a distance of the right of way, 
maybe a few feet more than that. 
Q. A.nd the right of way is how wide Y 
A.. Sixty feet. 
Q. So it would be? . 
A.. Approximately half that. I believe it is a little more 
than that. I believe the track is approximately six and a frac-
tion feet off center. I would say between forty and fifty. feet 
the trees are from the track. 
Q. In coming out over the proposed crossing would it be 
more or less hazardous than your present public crossing? . 
A.. I think it would be much less hazardous to go straight 
out over the proposed crossing. 
Q. There is sufficient room in here bej;ween the trees and 
the track to see an oncoming train Y 
A.. Yes, sir. If there is not we· will make room. 
Q. If it is not. entirely safe you are willing to cut the woods 
back far enough to make it safe? 
A.. Yes, sir. 
Q. In coming out here now in what position do you go be-
fore you reach the public crossing? In what direction would 
you turn? . · 
A. Well, ,ve turn rig-ht and then left. 
Q. In coming out here you naturally go down the track with 
your back to the trains coming from the North? -
A.. -Y-es, sir. _ 
Q. When you reach. the public . crossing which you now use 
can you see oncoming trains Y 
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page 22 ~ A. Yes. You can see South very easily, and 
:North not quite so easy, but they can be seen. 
Q. Could you see a train coming from the North without 
having· to stop your car and look 1 
A. Not very well, no, sir. 
Q. Is there any other hazard there in crossing the_public 
crossing! 
A. Yes, sir, there is curve here that any vehicle going North 
thev can't see it until they get right close to it, and you can't 
see .. then. When you pull out on the highway you are right at 
the crossing. You can't see iSou.th for any distance. 
Q. Now, Mr. Black, the railroad company states in their 
Exceptions that it would cost quite a bit of money for them 
to put in this proposed crossing. Have you given any thought 
to the cost of construction? 
A. Yes, sir. 
Q. What, in your opinion, would it cost for the railroad to 
put in the proposed crossing? 
A. Well, I think it is customary with the ·other crossings 
that they have on that branch road t(? lay plank. In some 
cases they do 11ot have anything but cinders between the rails, 
but I think they try to have plank laid each side, and that 
would take· four planks to protect their rails from stuff going 
in it, and so forth, which would depend on where you pur-
chase them of that cost, but it would just be the four planks, 
which shouldn't cost over three dollars, and then it would have 
to be g-raded, which I believe is seven and a half yards of 
dirt to be moved, which can be moved in a shovel 
page' 23 ~ from one sp?t to another. That is right alongside 
· of the land 1t has been graded out to drain, and 
the ditch above it is on a bank and that would have to be 
leveled to the lands, and it is seven and a half cubic yards 
of dirt and then cinders placed between the plank. I do not 
know what it will cost the railroad, but I can have change out 
of a ten dollar bill to build it. · 
Q. So you think in your opinion $10.00 would be ample to 
construct the proposed crossing T 
A. Yes, sir. 
Q. Now, l\fr. Black, you had some negotiations wit11 the 
railroad up before this proceeding was instituted? 
A. Yes, sir. 
Q. When did you have your first negotiations with the rail-
road company, and with whom! 
A. With Mr. Vought shortly after I purchased the farm. 
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Now just when that was I couldn't say, but shortly after-
wards. 
Q. That was sometime you think in 1937 f 
A. Well, if it was it was very late in 1937, but I rather think 
in January, 1938. 
Q. What request did you make of the railroad company! 
A. I asked permission to build a crossing across the branch 
road. 
Q. Did you give them any reason at the time why you 
wanted it? 
A. Yes, sir, to cut down the hazard and make it safer com-
ing out on the highv.1ay. 
Q. Any other reason? 
A. And so we could do something and improve that piece 
of land and get it in shape. 
page 24 ~ Q. ,vhat reply did you receive from the rail-
road? 
A. They·· told me they couldn't do it. 
Q. v\7ho did you discuss the matter with? 
A. Mr. Vought. ~ 
(~. Did they make you any off er to do anything? 
A. He said we could use the point of their property to come 
out on to the higl1way. -
Q. In order to g·et to the public crossing from the North-
ern side of your land from the road as it now exists you had 
to go over the railroad right of way for a distance of how 
fad 
A. I can't keep those figures in my head. 
Q. You couldn't get over here without their permission Y 
A. No, sir. 
Q. You had a way over the old road without their permis-
sion? 
A. Yes, sir. 
Q. But yon couldn't enter from the North side without the 
railroad's permission f 
A. We couldn't come out on the highway at that point with-
out their permission, no, sir. We would have had to come 
up and out the old way, which made it further away and 
worse yet. 
Q. What did Mr. Vought tell you? 
A. He told me that they couldn't build it across there, that 
we couldn't liave it. 
Q. I mean did he suggest any other arrangements T Did 
he suggest coming out this way as you are now coming f· Was 
that his suggestion? 
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.A. We had so much conversation there .. 
page 25 ~ Q. That is all right ff you don't remember that .. 
:What' did he offer to give you t 
A. Why he told me he was going to send an engineer out 
there and stake it off and line it up for us, and I told him it 
was no use going to that expense. I told him he had a man 
there -that was trained for something qetter, but he. said he 
would send him out, and I said well, if that is the way you 
feel it is all right, and he did- send him out there and he 
staked it off, and then he got· me a lease, or something or 
other, from the railroad that gives us pe1·mission to use that 
piece of land and he told me,-he says '' You will need some 
cinders'' and he said '.' I will give you one car and sell you 
·one". In fa~t, he gave me everything but what I wanted. 
- · Q. You accepted the carload of cinders t 
_ A. Yes, sir, he gave me one and sold me one. 
Q. You couldn't have. done otherwise, could you f 
A. Well, I ·could have turned them down. 
Q. I mean you were at his mercy f 
A. No, I couldn't come out no other way. No, sir. I 
thought you were ref erring to the cinders. 
. Q. You didn't a·gTee to accept his proposition as being final, 
did youf· 
A. No, sir. 
Q. You took the next best thing! 
A. Yes, sir. 
Q. And you were forced to take what he oiferedf 
A. That is right. 
Q. Is this the contract that you had with the railroad com-
pany? 
A. I think so. 
Q.· For the use of that small piece of land Y 
A. Yes, sir. 
l\fr. Adams : If your Honor please, we want to introduce 
'this in evidence. 
The Court: All right, sir. 
Note: Agreement read to the Court by Mr. Adams, and 
made a p&rt of this record, being marked as Petitioner's Ex-
hibit 3. 
Q. Is this the agreement which the railroad company turned 
over to you1 Mr. Black t · 
.A. Yes, sir. 
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Q. Mr. Black, do you recall just what that ag-reement was? 
Of course it speaks for itself. 
Mr. Mears: Yes, that speaks for itself. 
Mr. Adams: If your Honor please, I would like to ask 
about one or two phases of it. 
The Court : All right. 
Q. When was this agreement signed by you, Mr. BlackY 
A. It was in the summer sometime. 
Q. Was it mailed to you? 
A. No, sir, they brought it out and witnessed it. 
Q. This in here, outlined in yellow, is the piece of land 
they gave you the right to use under this agreement? 
A. Yes, sir. 
Q. Mr. Rlack. thP.re is a condition in this agreement that 
you are to waive all damages which you suffer by reason of 
the fact you are using this piece of land. Is that 
page 27 ~ right? 
A. Yes, sir. · 
Q. And there is another provision in here which gives either 
party the right to cancel within ten days? 
A. Ten days after notice, I think. 
Q. So you say you are using the present public crossing 
in connection with the newly established road because you 
can't do otherwise? 
/ A. 1:es, sir. 
· Q. Now, Mr. Black, how long have you been residing on the 
farm! 
A. Been residing there since just before the first of the 
year, this year. 
Q. How many trains have you seen pass your place since 
you.have been there! 
A. Haven't seen any since I have been there. I have n.ever 
seen but one over that road, and that was last summer it took 
some tomato plants, I believe. It had an express car. 
Q. How often do you cross the railroad f 
A; Well, quite frequently.· I would say four or five .times 
a day we go in and out there, taking the children to school, 
going for the mail, etc. 
Q. Mr. Black, is it your desire and intention if this pro-
posed crossing is granted to cultivate the two and one-half 
acres of land on the Eastern side of the track? 
A. Yes, sir. 
Q. What is your reason for desiring to cultivate that land.? 
, 
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A. Well for grain, and to make it look better, to improve 
the looks. of the property and gain as well. 
page 28 r Q. YOU desire to improv:e the front of your farm¥ 
A. Yes, sir. 
Q. It is the only frontage you have on the main highway¥ 
A. Yes, sir. 
Q. Is that highway the main State Highway goin.g down 
the county! 
A. Yes, sir. 
Q. Have you finy idea about the traffic on that highway? 
Is there much or little traffic on that highway? 
A. It is quite a lot. It isn't as heavy as it would be further 
North, but it is quite heavy. 
Q. If this proposed crossing is denied you would you at-
tempt to work this piece of land! · 
A. I don't know what I would do with it. It would be hard 
to do anything with it. 
Q. It is practically worthless in its present condition be-
cause you are unable to reach it¥ 
A. Yes, sir. 
Mr. Adams : I think that is all, except we offer in evidence 
plat of Willow Grove Farm., marked Exhibit 1. ~ 
CROSS EXAMINATION. 
By Mr. Mears: 
Q. Mr. Black, you say you purchased this farm in October, 
1937, for $23, 750.00¥ 
A. Yes, sir. 
Q. You purchased 239.24 acres? 
A. Yes, sir. 
Q. That included your buildings and all of the property? 
A. Yes. 
page 29 r Q. That is a little less than $100.00 an acre? 
A. That is right. 
Q. Now, Mr. Black, you say this piece of land is now grown 
up in bushes and small trees and brush and sedge? 
A. That is true. 
Q. As farm land that piece of land has very little value? 
A. If that thing is located on the back where nobody could 
see it I would say it had very little value, but located where 
it is I think the value is worth more than any other piece of 
ground we have. 
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Q. In your petition when you ask for this crossing you say 
you want to be able to cultivate it. 
A. That is right. 
Q. And you want to cultivate for farm land purposes! 
A. Yes, sir. 
Q. And you want this crossing so you can get your farm 
implements across to cultivate it f · 
A. Yes, sir. . . 
Q. And, of course, you intend using it for farm land T 
A. Yes, sir. 
Q. How many days in a year, Mr. Black, do you figure it 
would take you to actually cultivate that land? , 
A. Well, that would depend on what you put in it. I don't 
know hardly. It would take a day to break it, I expect, and 
part of a day to harrow _it,and part of a day to lay it out, 
and so on. I don't know exactly. 
Q. Do you think it would take as much as five days a year 
to cultivate that? 
page 30 ~ A. Oh, yes, we would cultivate it at least once a 
day wl1ile a crop was in' there. You mean if -you 
would add all the time up together? · 
Q. Yes, sir. 
. A. Yes, it would take more than fiye days. It would take 
over double that I would think. That depends on how much 
help you put there, and so forth. Two men could .do it quicker 
than one. 
Q. Mr. Black, as a matter of fact farm land was higher in 
1937 than it is now? 
A. I don't know about that. 
Q. You know farm land in Northampton County. You can 
buy good farm land for $100.00 an acre. You know that, don't 
yooT . 
A. Well you can unless you start out and try to do it. It 
took me eight years to do it. 
Q. Have you tried to buy any farm land since that time! 
A. No, sir, I have all I want. 
Q. Now, Mr. Black, you said it would be inconvenient to 
move your tractors. If this crossing is required and if the 
Court requires us to put this crossing down wouldn't your 
tractors and heavy implements destroy the crossing like it 
would the roadway! 
A. No, sir. 
Q. Why not? 
A. Because it is made out of different material. The road 
is macadam, and the crossing, I imagine, if they build it the 
. I 
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same as the rest, would be made of wood and cinders~ 
Q. You carry across cleat tractors Y 
A. We would, yes, sir. . 
pag·e 31 ~ Q. And you think you could go over this road-
way and not injure it? 
A. No, we would injure. the roadway. 
Q. I mean the crossing. . 
A. No, I do not think it would injure it .. It certainly 
wouldn't hurt the rails .. 
Q. I am talking about the whole crossing. 
·A. I imagine it would mark the plank. 
Q .. How about whatever material was put in between 
thereY 
A.. If they use the same material they use now, no, because 
it would be cinders.. . -
Q. You realize if this crossing is allowed we have to main-
tain iU . 
A. Well, I imagine yon would if I am away from there, 
but they ain't maintaining many down there now. We will 
take care of it while we are there, but after I am gone I 
imagine you would, yes. 
Q. Now, as a matter of fact, isn't the only practical way to 
move tractors across· any crossing is to put it on a truck and 
carry it across Y • 
A. You mean on a public highwayf 
Q. Yes. 
A. You have to work something to keep the implements 
from breaking up .the surface of the highway, yes, sir. , 
Q. How far do you· live from tliis piece of land Y · 
A. Well, we have a center line lower down and it is a mile 
and a half long·. 
Q. You keep your implements home Y 
page 32 ~ A. Yes, sir. I guess it just about a mile from the 
barn. 
Q. Do you run that tractor over yont private road? 
A. Yes, sir, down the side of it. 
Q. Now, Mr. Black, you suggested that you thought this 
crossing· could be built for $10.00. 
A. I do. 
Q. Do you take into consideration that there has to be 
considerable drainage, that there has to be a drainage. line 
put there to protect the right of way? 
A. No, it wouldn't have to be any there, because it drains 
both ways from this point. 
Q. You said the dirt had to be taken out ,and filled in. 
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A. That is right. 
Q. What is going· to take care of the drainage after you 
fill it in? 
A. That is a high point right there and you wouldn't n~ed 
anything to take it away. _ 
· Q. Have you attempted to put in any" crossings of this kind 
yourself? 
A. No, sir. 
Q. You really don't know much about it, do you Y 
A. Yes, I would think I do. 
Q. How do you know it then? 
A. From general observation. . . 
Q. You stated, Mr. Black, a minute ago that the only part 
of your land that was on the highway is this little piece. on 
the Eastern side of the highway. Don't you come up to the· 
main State Highway on the Southern side of your land, where . 
the original driveway. was? 
page 33 ~ A. Say that again. 
Q. Don't you come up to the main State High-
way on the South side of your land where the original drive-
way was? 
A. No, we are. on the Northern side of it. 
Q. I am talking about the South side. 
A. That is South, here is North, and we are on the North 
side. The original driveway is South of our present drive.:. 
way, yes, sir. 
ci. Doesn't your land adjoin the main State Highway at 
that point? 
A. At the old driveway? 
Q. Yes. 
A. Yes, sir. _ 
Q. Then your main farm is on the main · State Highway Y 
A. Yes, we have thirty-six feet. · 
Q. Then you have a right of way from your. main farm, 
your original right of way from your main farin, a right of 
way on the State Highway? . 
A. Yes, sir, that is the old right of way yQu are speaking 
of? 
Q. Yes, sir. 
A. Yes, sir, that is correct. . 
Q. Then you only had a distance there from the State High-
way of one hundred and sixty feet to the piece of land on the 
East side? How far is it from the original right of way? 
A. Well now I would say approximately,-Oh, I don't. know, 
-seventy-five feet, maybe _more. 
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Q. Now, Mr. Black, you signed this agreement with the 
railroad, did you not Y 
A. Yes, sir. 
Q. Did they make any charge for it? 
page 34 ~ A .. No, sir, not a cent. . 
Q. And you have been using that right of way 
ever since you entered into this agreement with them and 
they gave you those cinders free of cost? 
A. Yes, that is true. 
Q. And by using that right of way you were able to aban-
don your old right of way·¥ 
A. Yes, we did. 
Mr. Mears: I don't think we have any further questions. 
GEORGE H. BADGER, 
a witness on behalf of the Petitioner, being first duly sworn, 
testified as follows : 
Examined by Mr. Adams: 
Q. Please state your name and official position. 
A. George H. Badger, County Surveyor. 
Mr. Adams: If your Honor please, we would like to in-
troduce in evidence this plat of survey. 
The Court: All right, sir. 
Note: Plat introduced in evidence and made a part of this 
record, as Exhibit 2. 
Q. lvfr. Badger, did you recently go· down to Mr. Black's 
land at my request and make this survey of the proposed 
crossing which Mr. Black is asking for in this case? 
A. Yes, sir. 
Q. In the report of Commissioners, Mr. Badger, it is stated 
that the distance between the public crossing and the pro-
posed crossing is approximately 170 feet. What 
page 35 ~ is the true distance between the public crossing and 
the proposed crossing? 
A. 233. 7 feet from center to center, but this crossing may 
have been changed a little from the report of the Commis-
sioners. I think that specified a due East course, which this 
isn't a due East course. This is at right angles with the 
railroad. 
Q. If the crossing was placed d~e East from the pine tree, 
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as specified by the Commissioners in their report, how far 
would it be then from the public crossingf 
A. This would be approximate., of course. It would be ap-
proximately 200 feet from center to center. Now I may not 
have guessed at this right angle exactly correct., but it is ap-
proximately 200 feet. 
Q. It would be more than 170 feet, wouldn't iU 
A. Oh, yes.. We double checked\ that. "\Ve· measured it 
twice and got the same result both times. 
Q. Point out on this plat and describe to the Court the 
present outlet and crossing- now used by Mr. Black, known 
as BA and CCBA. 
A. His roadway .ABCD, the road he is using at the present 
time. 
Q. Then point out the public road. 
A. It crosses the railroad diagonally. 
Q. And it is noted '' Public Road''. 
A. Yes, sir. 
Q. How wide is that public roadt 
A. Thirty feet. 
Q. If ·l\ifr. Black desired to cultivate tbe land which he 
owns-
.Mr. Mears: Do you think he knows anything about that Y 
Mr. Adams: Wait until I get through. 
Q. If he desired to cultivate the land on the 
page 36 } East side of the track how far would he have to 
take his fanning implements over the public road . 
before reaching his piece of land? 
A. If he travelled the West side, it would be the right side 
for him to travel, it would be around 160 feet before he could 
get his farming implements on his own property. 
Q. Now, Mr. Badger, did you survey the elevation T Is 
tl1ere not a little elevation here along the railroad trackY 
A. Yes, sir. 
Q. How far is that elevation from the track? I mean the 
liill from the track! 
A. Well, about the highest part I think is along the West-
ern right of way of the railroad. 
Q. How high is that elevation f 
A. It is about two and a half feet above the land in the 
center of the crossing. · 
Q. How much grading would have to be done in order to 
\ level that sufficiently to make a satisfactory crossing! 
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.A. That gutter is around about nine-tenths of a foot be-
low the railroad arm, and that would haye to be filled in, of 
c9urse. Then beyond the gutter, West of the g-utter about 
fourteen feet is where it begins to rise, and that would leave 
about twenty-three feet on the right of way that would have 
to 'be cut down some. About twenty-three feet by twenty. 
This roadway would be twenty and that would be twenty-three. 
That would be 460.8 square feet, if you cut it down a foot,, 
which it would not be cut a foot, because it would taper down .. 
Well, if we don't count the feather edge it would be around 
17 cubic yards. Burst that in half would be eight and a half 
cubic yards. 
page 37 ~ Q. After looking the situation over would it be 
· expensive, in your opinion, to construct the pro-
posed crossing Y · 
A. I don't know anything about the carpentry work, what 
that would cost at all, but it wouldn't cost so very much to 
move that much dirt. 
Q. You know that muchY 
A. I know that. It wouldn't take a very wise man to know 
.·that. On the East side it is much lower and it would be just 
smoothed up a little. 
Q. There is no elevation on the East side! 
A. No, sir . 
./ · Q. Would it be necessary to have any drainage there at 
that point? 
A. Now I don't know about that. I haven't carried any 
levels down here to know. I don't know about that at all. 
~here might have to be culverts under both sides for all I 
know, or may not have to be. _ 
Q. Have you surveyed the frontage which Mr. Black has 
on the road South of the crossing? 
A. Yes, sir, we made the measurements. He bas 35.4 feet. 
Q. That.is the only frontage he has on the main hig·hway, 
outside of the piece on the Eastern · side of the tracks Y 
A. Yes, sir. 
Q. Now, Mr. Badger, the report of the Commissioners states 
that one of the reasons for giving Mr. Black this crossing 
was to eliminate a certain danger now existing on having to 
enter·the public highway, one part of which is practically ob-
structed by shrubbery in a certain private yard. Did you 
look that site over and make a survey as to that? 
page 38 ~ A. Yes, sir. 
Q. If you stand on the ground that this hedge-
way here will ~e above an automobile. You can see the limbs 
/ 
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of the hedge above the automobile top. Does the other shrub-
bery in the yard which you have marked here on the plat 
obstruct the view also of approaching automobiles Y 
· A. T imagine so when it is in foliage, quite a good deal. 
Q. They can be seen in the wintertime, this time of year 
can_ theyT 
. A·. A few cedar trees. Of course they have. the foliage on 
and do obstruct the view some. These trees are maybe twelve 
or fifteen feet apart, or maybe eight feet. They are not very 
thick~ It is quite a string of those. 
Q. Describe to his Honor this hedge you have shown on 
the map. . . 
· ·A:.··.That hedge, after it gets the foliage on, ,obstructs every~ 
thing. It is above :an automobile top. I have · stood in the 
center: and seen _automobiles coming. and you could see the 
top_ of th~ hedge· above the automoQile top. : · · _ · 
· Q._· How far can -you_ see automobiles cor_ning here when 
y6U:iget-to the entrance of the· ctossing here, :Mr. Black's pri-
vate road, before he enters the highway, standing· at the en .. 
trancef 
-A. ·•About· afon:g·-· in. this position, I suppose. · ·', 
. Q.~ About how m3:ny feet- can you see down the road 1 When 
the,car comjng· out;_of _Mr. Black's ridin_q out way to enter the 
hi_ghway before qrossi~g the track? -· ' · 
-A~ .,You-·can see:down there· about 200 feet. At this season 
of the' :ye~r through those' little trees, there is some obstruc-
tion now. · · . 
. . Q. Hqw tar :fr~m. the puQlic crossing to wher~ 
page 3_9 }. the I road :hegins to curve T · . · . 
. ·: ,. _"A.: 128% feet. · _ · , . . . 
Q. How-· far is· it !from 'the ·cro·ssi:ng to the end of the curve 
l;>eyo~d the ,hedger ' ' . 
A.~: :fu, that curve ai·ea there that is 249.2 feet long. You 
want to. k.now how far it is_ from the /ff~ssing. 337.%. feet, 
but 'the:bP.dge is a.! _little back this side of where the straig·ht 
road beo·ins. · : · · · · · · · 
, b I • , • r , 
· Q. · H°'v fa'.r w:ould you say automobiles could be seen down 
the road _in _coming out of M~. BlacJr 's driving-in way Y . 
A. _I.think without obstruction you can see them about 200 
fe·et. - . . 
· Q. Did you have. any experi~nce :with. the traffic on that 
road yesterday ·when you we.re. making the survey? 
__ A. ~es, .sir. We we~e. tryi:Q.g~ to run a center line and 
there was plenty _of traffic. It i_s· lots_of it. 
Q. Did you have any "trouble yourself personally? 
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A. Another fell ow stopped on this curve and another bore 
around there and he didn't see me and he came fully as close 
as I wanted him to. 
Q. How many cars a minute would you say passed there 
while you were there yesterday Y 
A. I don't know about that, but right many passed. It 
must have been a busy day, or the farmers weren't working 
yesterday. They were travelling. It was lots of them. 
Q. You had some difficulty in making the survey Y 
A. I was bothered considerable because we were trying 
to run down· that center. 
. Q. From your observation of conditions as you 
page 40 ~ saw them there and as shown by your survey, do 
you consider this a safe crossing! 
Mr. Mears: I haven't been saying anything, but I do not 
think he is qualified to show that. It is a matter of opinion. 
Mr. Adams: I am talking about this coming out here from 
what he saw. 
A. Well, I think a crossing that is at right angles is safer 
than one going diagonally across. 
Q. From the railroad point of view they have stated in 
their Exceptions to the Report of Commissioners that it would 
be more hazardous to have two crossings than one. Would 
it be more hazardous under this proposed arrangemenU 
A. I think that would lessen the hazard. · 
Q. From the railroad point of view f 
A. Another thing, the people that use this road and enter it 
would be the same people as use this, so you wouldn't have 
a lot of traffic either here and here too. It would be divided 
probably. 
Q. Do you think it would be better from the railroad 
angle? 
A. I think it w~uld be less a~cidents to. have a right angle 
crossing than a diagonal crossmg, yes, sir. 
Q. What elevation does this plat show the land below Mr. 
Black's farm, it is owned by Mr. Scott and is marked.prop-
erty line. This property doesn't belong to Mr. Black. What 
i.s the elevation there from the crossing up to beyond the hedge 
as shown on the plat? 
A. Well, we showed the highest point here. 
Q. w·hat is the highest point T . 
A. 4 feet above the center line of the crossing, with the rail-
road and county road the intersecting point .. 
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page 41 ~ Q. And down here where the trees are what is 
the elevation f · 
A. 2.9 feet. When it comes down it is about on a level 
with the crossing when it gets to the old Williams road. 
Mr. Adams: That is all. 
CROSS EXAMINATION. 
By Mr. Mears: 
Q. Mr. Badger, how far from the present roadway South 
is there an unobstructed view Y 
A. I think for 200 feet. 
Q. As a matter of fact, the hedge you mentioned,-how far 
_ is it from the present crossing to the hedge you mentioned Y 
A. It is about 347 feet. 
Q. Mr. Badger, the curve there is between the present cross-
ing and that hedg·e, isn't it? 
A. The curve begins 128% feet South of the crossing and 
continues for 249% feet. 
Q. What is the estimate of that curveY 
A. You mean how longY 
Q. Yes. 
A. 2491/2 feet. 
Q. As a matter of fact, Mr. Badger, if you are standing on 
the West side of the right of way as you approach that cross· 
ing how far could you see 7 
A. Of the railroad right of way? 
. Q. That is right. How far could you see? 
A. You couldn't see very far because of these shrubs when 
they are in foliage. You could-I'don't know how 
page 42 ~ far these come down here. ,Not so very far from 
the Williams road. I guess 180 feet. 
Q. Then the curve there is more of an obstacle than the 
bushes! 
A. If you could see across. If the bushes weren't· there 
you could see a great deal further, of course. 
Q. Is there any curve along the road that there aren't 
some bushes Y Is that an unusual situation? 
A. It is an ordinary situation~ 
Q. Nothing unusual about this at all, a.s you can see it, is 
it, Mr. Badger? - . 
A. Nothing unusual. 
Mr. Mears: I have no further questions. 
-=·---~ 
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RE-DIRECT EXAMINATION. 
By Mr. Adams: 
Q. · Except that. it is a very hazardous entranc.e f 
A. Yes, sir, I think it is hazardous from the fact that you 
are back to the train if you are coming · out from Mr. Black's 
unfil you get to the right of way. You are crossing the rail-
road at the same time you are crossing the public road, mak-
ing it more hazardous than if you crossed the railroad and 
then took the other crossing later. You wouldn't have to look 
after but one: thing, and there you have to look after the public 
road as well as the railroad, because it is at the same place. 
Q. ~d if that was a straight road it would be less hazard-
ous! ·· · 
. --A~ Oh, yes, I think so. I think ~he right angle crossing 
is less hazardous than any .other. . . 
. •., : . . ,l ''. 
page 43. ~ RE-CROSS EXAMINATION. 
By Mr. Mears: 
Q. If the turn wasn't in the State Highway it would be 
· much less hazardous Y 
A. Oh, yes, of course. There would not be any obstacle, 
you cquld see. . 
• ·Q. T;tJ.eref9re; the obstacle is caused. by the turn in the State 
Highwaytr :•· .. ;, .. , .. : ·.·. . . 
A. The fell ow that came around so close to me, he could 
have seen me if it hadn't. been for the turn and trees along 
here. . · 
: '. --Q. The obstacle i~· really caused by the turn in the State 
Highway?.': : l . :., ·· · ,· . 
'.:''A. Yes, that caused· an obstacle. If it was absolutely straight 
you could see. for miles. 
· : Q. Mr. Badger, also where this proposed crossing is to 
go, just North of the proposed crossing is a woods that comes 
right down·to the right of way? ·. · 
..A.. Yes, sir. 1 
~: iQ .. You have virtually there . a· blind crossing f 
A. Until you get beyond that.woo<Js. 1 Running fifty or any-
t~.ing like that would be taking· rig·ht m:uch risk . 
• 1 Q) In other words, that proposed crossing with the woods 
is more dangerous tl1an the present cr9ssing? 
A. No, I _don't think so. If you didn't· slow up you wou!d 
get a bump. . _ . 
Q. Aren't you required, to' slow up :anyhow Y · 
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A. I guess you are, but you would do it to save your own 
bones. - · 
Q. But the woods runs right up to the p~oposcd 
page 44 ~ crossing 1 · 
A. Yes, sir. 
Q. And that is a very thick woods, isn't iU 
A. lVIediumly thick, I think . 
. RE-RE-DIRECT EXAMINATION. 
By Mr. Adams: , _ 
Q .. Even if the woods is allowed to stay there it is safe to . 
cross for the reason that you hav:e how many feet from the 
woods to the track Y · 
A. I believe one of the engineers told me yesterday 39.10 
from the center line. It is about 36.6 feet. 
Q .. That is clearance after leaving the woods 7 
A. Yes, sir, bef9re you get to the first road. 
Q. Is that sufficient clearance for a person to see a train 
coming in either direction T 
A. Yes, you can turn that way and this way. You wouldn.~t 
have to go any further around on one side than the other. 
I think so, if ~ man is driving reasonably slow, and he should 
be. He should be here too, of course. He has more to look 
after here than he would have to look after here (Indicating), 
because of the fact that you are getting on the highway at 
the ·same ,time you are making· the crossing on the railroad. 
He has more to look after, and besides he is back to the train 
that may come back . het·e. They say none ever go down 
there, but they go sometimes, I think. 
Q. Did you happen to notice while you w~re there the con-
dition of the railroad right of wayt 
A. No, sir, I didn't pay much attention to that. 
. Q. Did you see any trees close to the track, or 
page 45 ~ anything; like that ? · 
A. I don't remember that. 
Mr. Adams: That is all, Mr. Badger. 
KEMPER GOFFIGON, JR., 
a witness on behalf of the Petitioner, being first duly sworn, 
testified as follows: · 
Examined by Mr. Adams: 
Q. Mr. Goffigon, please state your name and official posi-
tion. · 
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A. Kemper Goffigon, Jr., produce dealer and fa~mer. 
Q. What is your official position in Northampton County? 
A. Member of the Board of Supervisors. 
Q. Mr. Goffigon., are you familiar with the farm owned by 
J. Harold Black, at Willow Grove? 
A. Yes, sir. 
Q. How far is that from where you live? 
A. About a mile or a mile and a quarter. 
Q. How often do you pass that farm? 
· A. Anywhere from two to four times a day. 
Q. Are you familiar with the piece of two and a half acres 
owned by Mr. Black on the East side of the railroad? 
A. Yes, sir. 
Q. Is that now in cultivation? 
A. No. 
Q. What is the condition of it at the present time°! 
A. Well, it is grown up in sedge and small bushes. 
Q. Has it ever been cultivated to your knowledge? 
A. I think a colored man did cultivate it a few years back 
that lived out in that house. 
page 46 ~ Q. Was that before or after the improved road 
was put down there? 
A. I think it has been cultivated since that time by just a 
colored man in that house that worked for 1\fr. Williams. 
Q. Mr. Goffigon, is it possible under the present arrange-
ments,-you are acquainted with the public crossing there 
and the public road,-the State Highway which runs by the 
piece of land on the East of it? 
A. Yes, sir. 
Q. Is it possible for Mr. Black to get from his land on the 
West side of the track to his land on the East side of the 
track under the present arrangement Y 
A. Not without going on the Stone road. 
Q. So in order to cultivate that piece of land would he have 
to take his implements and machinery over the public high-
way? 
A. Yes, sir. 
Q. Would it be possible for him to take discs and drags 
and machinery oii that public highway without loading them 
in trucks? 
A. No, because the State wouldn't permit it. 
Q. From a practical point of view then would it be possih]e 
for him to tend that piece of land? 
A. I wouldn't think it would be practical. 
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Q. Would it be practical if he was granted the wagon way 
which he has asked for across the :railroad 1 
Mr. Mears: I don't think that is a fair question. 
The Court : He can give his opinion. 
A. I think it would be practical then. 
Q. Is that the only way it would be Y 
page 4 7 ~ A. Judging from myself, if I had to work it it 
would be the only way. 
Q. Is that the only highway frontage that Mr. Black has 
to his farm outside of about thirty some feet on the West 
side of the railroad track T r 
A. Yes, sir. 
Q. In comparison with the value of the whole farm and the . 
advantages which this piece of land gives to the farm by 
reason of its location on the highway, what would you say 
would be a fair value of that piece of land., two and a half 
acres with the house on it¥ 
Mr. Mears: I object to that question, because Mr. Black 
has ·said the value of this land is for farming purposes. 
Mr. Adams: The Court will take notice of the fact that a 
man's frontage on the highway is more valuable than that 
that is cut off. 
The Court: I will let you show that. 
A. You mean at the present time T 
Q. Yes. 
A. Well, the house possibly is worth $500.00 and the piece 
of land in its present condition is worth very little. I would 
hardly know what to say. 
Q. But with reference to the value of the farm, when you 
consider the value of the farm and the investment Mr. Black 
has down there. 
A .. If that piece of land could be improved it would increase 
the value of the property a lot. 
Q. How much would it increase the value Y 
page 48 ~ A. vVell, it would depend, of course, on how any-
body felt about it that was buying the property, 
but I would be willing myself certainly to pay more for the 
property if that piece of land could be improved to make the 
farm look attractive from the road. It would be worth to 
· me a thousand or more dollars to see the front of the fa.rm 
fixed to look attractive. It is an eye sore as .it is now. 
Q. Do you consider that Mr. Black has a proper and suit-
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able crossing, which the railroad company stated in their Ex-
ceptions to the report, at the present June! 
A. I do.not know how to answer that, Mr. Adams. Taking 
this piece of property out front in consideration, no, I don't 
think so. 
Q. Is it your opinion that Mr. Black should be permitted 
to use a. wagon way across the road to use his land on the 
East side¥ . . 
.. A. You mean do I think he should have a right of way out 
across there ? 
Q. Yes. _ _ 
A. I certainly do. 
Q. Mr. Goffigon, are you f amiiiar with the curve in the 
road that it has been testified to by lvir. Badge1·Y 
A. Yes, sir .. 
Q. Is that a safe or hazardous curve from Mr. Black's point 
of view when he enters from his present right of way Y 
A. Traffic coming from the South going North makes it 
hazardous. -
Q. Would it be more or less hazardous from the rail road ' 
point of view to give Mr. Black the proposed crossing? . 
A. Well, in my judgment it would be less hazardous to, due 
to one fact, and that fact is you would only be 
page 49 ~ crossing the railroad at that point. That is the 
only thing you would have to look out for is traius:i 
and at the present crossing he not only has to watch the rail-
road track, but the State Hig·hway traffic. . 
Q. Would it be more or less traffic over the track with 
one crossing- or two ? 
A. You I;Q-ean the ones entering into Mr. Black's farm! 
Q. Yes. · 
A. I don't see why it would make any difference. 
Q. It would be the same amount of crossing this wa v or 
the other way, except in a different place! • 
A. Yes, sir. 
l\rir. Adams : Take the witness. 
CROSS EXAMINATION. 
By Mr. l\fears = 
· Q. Mr. Goffigon, from a standpoint of farming pnrposes 
what do you think that two and a half acres is worth Y 
A. Well, whatever property is worth. No more· than any 
other property. 
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Q. Is this farm land at the present time worth $100.00 an . -
acre¥ 
A. Mr. Mears, it isn't, but there is a lot of farm land you 
can't buy for $100.00. . . 
Q. I understood· your testimony that this was common far ru 
land. 
A. Well, that piece out front isn't the best. 
Q. Well, for farm land purposes is that land worth $100.00 
an acre? 
A. Not over that. 
Q. Mr. Gof.figon, is it not a f~ct that this parcel 
page 50 } of land Ii.es beside a woods from Mr. Black's farm! 
A. The woods is in front, all except the extreme 
South end, as I remember . 
. Q. In other words, all the open space of Mr. Black's farm -
is on the state highway and on the present right of way of 
the railroad, isn't iU 
. A. Is in front of the State Highway and the railroad f 
Q. Yes. 
A. That is right. 
_ Q. In other words, can you see any particular value that 
this particular piece of land can be to that farm any more 
than a piece owned by Mr. S to the South would be to it? 
A. Yes, I can. 
Q-. How? 
A. Because in putting that piece of land in shape it would 
make the appearance of that farm so much better it is bound 
to increase the value. 
Q. Mr. Goffigon, for farming purposes has that land any 
real potential value Y 
A. No more than any of the rest of the land. . 
Q. Ai:; a matter of fact, the farming operations carried on 
by the Webster Canning· Company is carried on all over the 
county, isn't it? 
A. Yes. 
Q. He moves his tractors and heavy implements by truck? 
A. Yes. 
Q. And that is the only practical way to do it? 
A. That is "the only way he could. 
page 51 } Q. Now do you see ·anything impractical for Mr. 
Black if he wants to move implements to move -
them by truck? 
A. Yes, it is impractical if you don't have to do _it. 
Q. And that would be the usual way to do it? 
A. If you move them from one farm to the other. 
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Q. :Mr. Black has testified he lived about one and a half 
miles from the State Highway and that he kept his heavy 
implements and tractor down at his home. Would you say 
it was consid~rable damage to his own road in running that 
cleat tractor over it? . 
A. A cleat tractor would hurt any road. 
Q. Would it be practical for him to bring his own tractor 
from his home over his ow11 driveway and eyen though they 
got this crossing to go over that crossing and cultivate this 
particular piece of land t 
A. I think so, Mr. Mears. 
Q. What effect would the cleats have on his own private 
roadbed? 
A. It would hurt it. 
Q. vVould the cleats of that tractor and other implements 
also hurt the crossing if one was put down where he now de-
sires itt 
A. Mr. Mears, I don't. think it would do a crossing any 
more damage than it would his road coming out on it, not 
as much. Of course it is harder. I don't think it could hurt 
the crossing· much. 
Q. Do you think it would do the public road any more dam-
age than it would the crossing? 
A. Yes, sir, because that road is tar composition and in 
the summertime if the sun is hot those roads are soft and any 
tractor cleat or even a disc will stick in the road and mark 
the road. 
pag·e 52 ~ Q .. Now, Mr. Goffigon, I think it has been testi-
fied by Mr. Badger that the danger was on account 
of the curve before you reach the present crossing. Yon do 
not advocate that the State take out that curve to eliminate 
this danger, do you 1 
A. No, sir. I think if all curves were taken out it would 
be better. 
Q. But as a practical matter it would not be practical to 
do thaU 
A. Not for his property. 
Q. Even if you put the crossing· where he wants it wouldn't 
he have to come out just the same¥ 
A. Yes, but he would come out much farther from the 
curve. 
Q. But you still have the danger any time you come on 
the highway? 
A. Yes, sir. 
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RE-DIRECT EµMINATION. 
By Mr. Adams: 
Q. Mr. Goffigon, with reference to Mr. Webster's opera-
tions and hauling· around his farming machinery, do you know 
how many acres l\fr. Webster tends in Northampton Countyi 
A. No, I do not. I don't know at all. Maybe from five to 
ten thousand acres, maybe it is ten. I just don't know. 
Q. He conveys that machinery on trucks from one farm 
to another? 
A. Yes, sir. He could never get around if hg didn't, because 
he hauls some of it fifteen miles. , 
Q. You don't know of any two and a half acre tract that he 
hauls that machinery to tend? 
. A. No. 
Q. So it would be a difference in hauling heavy 
page 53 ~ machinery to tend a large farm and two and a half 
acres 1 
A. It is entirely different. It is lVIr. Black's property and 
I feel he should have a. right _to be allowed to come to it. 
Mr. Mears: I made objection to Mr. Gof:figon testifying 
about the increased value of the farm if this crossing was 
put there because he could cultivate it and make the place 
look better. I am going to renew that motion, because in Mr. 
Black's application he put as his sole reason that it would be 
easier to cultivate it from a farming standpoint. 
The Court: I will refuse to strike it out. 
Mr. Mears : Exception noted. 
W. R. GOFFIGON, 
a witness on behalf of the Petitioner, being first duly sworn, 
testified as follows: 
:Examined by Mr. Adams: 
Q. Mr. Goffigon, please st~te your name and occupation. 
A. W. R. Goffigon, farmer. . 
Q. Mr. Goffigon, are you acquainted with the land on the 
East. side of the railroad track, the two and a half acres Y 
A. Yes, sir. 
Q. vV11en was that land last tended that you know of? 
A. vVhy I would hate to say. It has been some ,five or six 
years I should say, possibly furlher back than that. 
Q. "What is the condition of that land at the present time Y 
A. It is now gTown up in shrub and bushes and sedge. 
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Q. It is not being tended by "'Mr. Black f 
·A. No. . 
page 54 t ·· Q. Do you know whether or not that is the only 
- - frontage that Mr. Black has along the public high-
way outside. of the small piece on the West side of the road t 
A. What do you meant I hardly catch your question. 
Q. He has this little piece in here thirty some feet. Is this 
the only property he has bordering on the State Highway! 
A. Yes, that and this thirty some feet here. 
Q. What in your opinion, Mr. Gof.figon, is the value of 
that two and a half acres of land in connection with the farm, 
taking into consideration that it is his frontage on the State 
Highway¥ 
Mr. Mears: I object to that question. 
· A. Ask that question again. 
Q. What in your opinion is the value of this two and a half 
acres, taking into consideration that it is practically all of· 
the farm that abuts on the main public highway Y 
A. Well, I would certainly say $1,000. 
Q. There is a house on that piece of land! 
A. Due to the fact that it takes in the front of the farm 
there and would add greatly to the value of the farm in that 
it would beautify it. Somebody else could get it and it could 
grow up into a colored settlement. 
Q. Has Mr. Black to your knowledge any way of getting 
to this land from the land on the West side of the track at 
the present timef 
A. Just over· the State Highway. 
Q. The-re is no direct way to reach it Y 
A. No. _ 
page 55 ~ Q. And Mr. Black has no private wagon way or 
crossing at the present time t 
A. No. 
Q. Now, Mr. Goffigan, you are acquainted with the situa-
tion down here. Have you noticed the curve in the road just 
South of where :Mr. Black comes out? 
A. Yes, sir. 
Q. Considering the fact that Mr. Black has to cross the 
railroad and the public road at the same time, would this 
proposed crossing, if granted, be more or less hazardons than 
the present one, if two crossings are put in rather than one 6l 
A. I think the proposed crossing would be less hazardous. 
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Q. From Mr .. Black's point of yiew or from the railroad 
point of view 7 
A. Well, I should say from both. 
Q. Is that a heavily trav:elled. road, the main highway7 
A. Yes, sir, very heavy. · 
Q. Is that the main highway down the county! 
A. Yes, sir. -
Mr. Adams : I think that is all. 
CROSS EXA:.MINATION. 
By Mr. Mears: 
Q. Mr. Goffigon, would you consider this small parcel of 
land to the East side of the highway a frontage to Mr. Black's 
main farm? 
A. Yes, I would think partly so. 
Q. Well now what part sot . 
A. Well, it g·ives him more land on the highway 
page 56 r than does that thirty feet, that is show~ here that 
really does touch it. · 
Q. Would you consider the Ernest Nottingham farm across 
the road a road frontage of his farm if he owned it i · 
A. No, sir. 
Q. The right of way of the railroad separates them both, 
then why do you consider that is partly a, part of his frontage 
to his main farm 7. ., , 
A. Well, the railroad separates lots of folks' farms, yet 
they are considered the same farm. The railroad cuts Mr. 
Will Ames in two, but I wouldn't say it makes two farms by 
any means. . 
Q. Mr. Goffigon, for farming purposes what do you think 
of the value of that land i 
A. Well, strictly for farming purposes I would say $100.00 
an acre would be a good value. 
Q. You would consider that common farm landj 
A. ·Ordinary farm land as it is. 
Q. And a good price for good farm land now in that sec-
tion is $100.00i 
A: Yes, $100.00 is a fair value for gobd farm land. · 
Q. You said if colored houses were put up on that land 
might detract from the main farm Y Doesn't Mr. Black have 
a colored tenant there now? 
A. Just one back urider the woods. In other words, a farm 
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of mine I would give more than $100.00 to keep anybody from 
getting it. 
Q. Do you think now that since there is a colored tenant 
there that that militates against the yalue of the farm T 
A. Not at all. 
page 57 ~ Q. How many would you say would militate from 
the value of the farm? 
A. If it were· a city street of five or six. 
Mr. Mears: I have no further questions. 
RE-DIRECT EXAMINATION. 
By Mr. Adams: 
Q. Mr. Goffigan, have you had occasion to observe Mr. 
Black as a farmer t · 
A .. Yes, sir. 
Q. What kind of a farmer is he? 
A. I consider him an excellent farmer. 
Q. Is he the kind of farmer that would allow the front of 
his farm to grow up in bushes and weeds Y 
A. I don't think so. 
Q. Would you consider him a neat farmer, looking after 
small details? 
A. Very. 
RE-CROSS EXAMINATION. 
By Mr. Mears: 
Q. Could you chop out any of those bushes with a hoef 
A. Easily. 
Q. He has owned that farm since 1937, have you seen a.ny 
· bushes cut out? 
A. He thinks if he had a right of way it would be easier. 
Q. Do you think that distance of a hundred and sixty £ eet 
would militate against his coming ouU 
A .. No, I think he could cut across the railroad 
page 58 ~ company's property if he wanted to. 
Mr. Mears: That is all. 
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CHARLES A. GIBBS, 
a witness on behalf of the Petitioner, being :fiist duly sworn, 
testified as follows : 
Examined by Mr. Adams : 
Q. Please state your name,. residence and occupation. 
A. Charles A. Gibbs, farmer, live near Cape Charles. 
Q. Mr. Gibbs, are you familiar with Willow Grove farm in 
the lower part of the county owned by Mr. Harold Black? 
A. Yes, sir. ,. 
Q .. 4-r~ yo.u''familiar with the land on both sides of the rail-
road . track, East and West? 
A~ Yes, sir. 
Q. Are you familiar with the two and a half acres, which 
borders on the main public highway 1 
A. Yes, ~ir. 
Q. Mr. Gibbs, in your opinion what would be a fair value 
of this two and a half acres, with the house on it, at the pres-
ent timet 
A. I should say about $800.00 I think is the value of it. 
Q. Is that without reference to its connection with the 
, other part of the farm, or just with reference to the two 
and a half acres, without any other consideration Y 
A. Well, clean that up and make improvement of the whole 
farm on the front. 
Q. If that two and a half acres was in cultivation how much 
then do you think it would enhance the value of the 
page 59 ~ farm Y 
A. Well, I don't know exactly, but it would en-
hance the value of it right smart, I think. Anything looks 
better on the front in good shape. 
Q. Is it in good or bad shape nowt 
A. It is in bushes and weeds. 
Q. Has it been cultivated for a number of years? 
A. I don't think so. 
Q. Are you familiar with the proposed crossing, where it 
would comet 
A. The new one he wants to come out there? 
Q. Yes, sir. 
A. I know about where he wants it to come out at. 
Q. If this proposed crossing is granted Mr. Black would it 
be more or less hazardous from the railroad point of view? 
A. Yes. 
Q. It would be less hazardous? 
A. Yes, sir. 
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·Q. Would it _be less hazartlous from Mr. Black's point of 
view! 
A. Well, you could see people from both ways coming the1·e 
better than the old road, because that turn there is blind com-
ing up the road. 
Q. Is the present approach to the highway and crossing 
where Mr. Black comes out hazardous or not¥ 
A.- Yes. 
Q. Do you'have any idea what it would cost, Mr. Gibbss, 
you ar.e a farmer, to construct a wagon way across the tracks 1 
.A.. Well, I don't lmow how much dirt they would have to 
move there. I don't think it would cost so much 
page 60 ~ to do it. I should think $10.00 or $12.00 would fix 
that up. 
Mr . .A.dams : Take the witness. 
CROSS EXAMINATION. 
By Mr. Mears: . 
Q. Mr. Gibbs, you say you tl1ink the house and lot is worth 
about $800.00 7 
A. Yes, sir. . 
Q. What do you think that house is worth? 
A. Well, Mr. Mears, he has made a nice house of it. You 
couldn't build that house for much less than $600.00 now. 
Q. You think the balance of that land would be worth about 
$200.00 then 1 
A. Yes, sir. 
Mr. Mears: I have no further questions. 
Mr. Adams : If your Honor please, tha.t is our case. 
K. R. VOUGHT, 
a witness on behalf of the Railroad Company, being first 
duly sworn, testified as follows: 
Exaiµined by Mr. Mears: 
Q. Mr. Vought, state your name, age, residence and occupa- · 
tion. · 
. A. K. R. Vought, age 64, Cape ,Charles, Va., Superintendent 
of the Pennsylvania Railroad in Cape Charles. 
Q. Mr. Voug·ht, how long have you been ,Superintendent 
of the' Railroad down in Northampton T 
A. Since May 15, 1932. · 
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Q. What is the distance, Mr. Vought, of that 
page 61 ~ lower line from Cape Charles down to Kiptopekef 
A. 9. 7 miles, I believe is correct. 
Q. How many private crossings hav:e you at the present 
time on that lower line? 
A. We have twenty-seven private crossings and eight pub-
lic crossings. 
Q. What is the distance of the main line in Northampton 
County, from Cape Charles to the Accomac line! 
A. It is twenty-five miles. 
Mr. Adams: Your Honor, I don't think these questions 
are pertinent to the issue in this case. 
The Court: I don't know what connection it has. I will 
permit it and see what it is worth. 
Q. How many private crossing·s have you on that line Y 
A. There are twenty-eig·ht private crossings. 
Q. Wh~t is the distance from the Northampton line to the 
Maryland line f A: 33.3 miles. 
Q. How many private crossings do you have in Accomac? 
A. 43 private crossings. 
Q. Mr. Vought, what movement of trains did you have on 
the lower line during the year 1938? 
A. During the year we had approximately 523 trains down 
there. 
Q. Have you prepared a statement of the train movement 
on the Cape Charles line during 1938? 
. .ll. Yes, sir. 
Q. Will you hand that statement to the stenographer? 
A. Yes, sir. Here is ,Tune and July that isn't 
page 62 } added into that that would greatly inc1;ease that. 
It is approximately eig·hteen hundred trains. 
Mr. Adams: Are you talking about the main line? 
A. No, we are talking about the Cape Charles railroad. 
Mr. Mears: I. ask that that statement be filed as evidence, 
and marked as Exhibit A. 
Q. Mr. Vou~:ht. how are those trains operafod? 
A. Well. of course it is necessary to hack one way. If they 
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hP.ad down they back out and if they back down they head 
out. There is always one movement in reverse direction. 
Q. Would that increase the danger at crossings, and if so 
whyY 
A. I would like to at this point describe the difference be-
tween a private crossing and a public crossing, so far as the 
railroad is concerned. When we establish a public crossing 
we protect that crossing in many ways, by the standard warn-
ing signals prescribed by law, and the warning signs given 
by the engineer -when they are approaching the crossing, or 
if they are pushing cars it is necessary to give the crossing 
certain protection by the brakeman. Now we do not do tha.t 
for private crossings, which increases the hazard for them and 
the complexion of a private crossing has chang·ed greatly in 
the last four or five years. Many of these private crossings 
in this county was granted without legal proceedings. I don't 
think you will find a record in either this Court House or 
Accomac Court House where it ·was necessary for a farmer 
to make a request in a leg.al way for a private crossing, but as 
stated before, the status of the private crossings is changing 
rapidly, and is the reason why the railroad com-
page 63 ~ pany has felt th~t the private crossing is a real 
hazard and that has been supported by the action 
of the government, by the State governmep.t and by the local 
municipalities in trying- to eliminate these- crossings that are 
termed hazardous crossings. V-le are spending· money today 
to eliminate private and public crossings and by building 
parallel roads along our railroad. This crossing that we 
are talking about is a crossing 160 feet from our public cross-
ing, which has all of the protection that the law can give and 
is obsP.rved. The private crossing would not have any pro: 
tection. There is no way under the law that you can require 
the owner of that particular land to protect himself when he 
crosses that crossing, and that is one reason why we are here 
today. 
Q. M;r~ Vought, ·from an operation standpoint, is a cross-
ing· more daiig·erous because it is necessary for you to back 
down one way on that line? 
A. Yes. 
Q. ·wbyT 
A. Because we are not equipped with the proper lights. 
· The Jaw requires one white lig·ht on the back of a tender in 
makin~ the backward movement. 
Mr. A clams: I object to a comparison between a wagon 
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way and a public crossing. This comes under an enti_rely 
different section of the Code. We are working under Sec• 
tion 3882, and not public crossings. 
The Court: He is talking about any crossing. I think you 
have a righ~ to say whether the risk is more or not. 
Q. Mr. Vought, is the train crew in as good posl• 
page 64 ~ tion to see backing as going forward, or not T 
A. They are not. 
Q . . How far would you say the public crossing is to this 
proposed private crossing f 
A. It is approximately 160 feet from the South side of the 
public crossing down to the proposed location of the private 
crossing. _ 
Q. Is the proposed crossing, does it come near a woods T 
A. It parallels a woods approaching the railroad from the 
West . 
. Q. Would that or not be an absolutely· blind crossing for . 
a train g·oing'. down on the lin_e f 
A. Well, it would greatly increase the hazard. That is the 
part that is uncontrolable. 
Q. How did it come to your attention that Mr. Black wanted 
this private crossing, and when? 
A. I think early in March, last year, one of Mr. Black's 
neighbors talked to me in Cape Charles and told me Mr. 
Black wanted a crossing put in on the Cape Charles railroad, 
didn't mention the location. I drove out to see Mr. Black to · 
find out just' what he wanted. He got in his car and we fol· 
-lowed him and drove around to this location and spent some 
time there discussing it, and I· immediately tried to convince 
Mr. Black tha.t we didn't want a private crossing .at this loca-
tion. and I offered to help him in any way I possibly could. _ 
He complained about tl1e danger of coming out the old drive-
way, or privatP. road, on to the hard road. · 
Q. Was he using at that time the old driveway? 
A. He was. 
Q. Proceed right on. 
page 65 } A. So we decided on this location together. We 
stood there and discussed this and we decided on 
this location. and I told him I would send engineers to help 
out. 
Q. Mr. Vou~:ht, right along there. Will you just take that 
plat and indicate to the Court where you and Mr. Black 
agreed on the crossing, that is the crossing that should be 
erected at that time? .. 
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A. Well, we agreed on the location he is using at the pres-
ent time. , 
Q. And where is that shown on this plat¥ 
A. It is marked in yellow. I told l\Ir. Black I would help 
him in any way I could. I would send engineers out to put 
stakes in and give him the proper grade and give him some 
material. We spoke about cinders and I told him I thought 
it would take a carload of cinders to make this particular ap-
proach, and he mentioned something about the condition of 
, a new road he was building cross the farm and he offered to 
buy a carload of cinders. Two or three days after that I went 
out there to see how they were progressing and !fr. Black 
was there and he immediately stated to me he was dissatis-
fied and he immediately begm1 to make the statements that 
the Pennsylvania Railroad was a great big corporation and 
they tried to have their own way, and he felt he was entitled. 
to a road under the law and he was going to see that he got 
it. Now they had started the construction. I told Mr. Black 
then I did;n 't think it was a fair, position to take, after we 
agreed on the location and that we had assisted him in build-
ing it and I didn "t think his position was altogether fair. 
Q. 1\1:r. Voug·ht, bow much do you estimate the cost of the 
Pennsylvania Railroad was in putting down his present cross-
ing! 
A. You mean the approacb f 
page 66 ~ Q. Yes, sir. 
A. Well, I can''t estimate that. In otI1er words, 
we sent one or two of our engineers out there that probably 
spent a couple of hours. I think Mr. Black did the grading~ 
I furnished a carload of cinders free to him. Probably $50.00 
or $75.00, if we wanted to put an actnal figure on the work. 
Q. Mr. Vought, besides assisting him and furnishing· the 
engineers and materials and labor you have mentioned did, 
you give him any written authority to use that piece of laud 
as his right of way where he is at present using¥ 
A. ,vhen we were discussing the request of this proposed' 
entrance on to the hhd1way I told bim that we couI_d legalize 
the occupancy of that land and I felt tl1at was the proper way 
to protect him, and as a result of tllat this license was worked 
up. . 
Q. What is tlie date of tllat a6rreement1 
A. That is .T 11ne 1, 1938. 
Q. Was that executed by the Pennsylvania Railroad Com-
pany and by ,J. Harold Black, this applicant¥ 
A. Yes~ sir. 
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Q. Do you have before you one of the original copies whieh 
have been introduced in evidence¥ 
A. Yes, sir. 
Q. Has :Mr. Black been using that crossing pursuant to that 
agr-eement 1 
A. Yes, sir. 
Q. Have you ever in any way objected to the use of it? 
A. No, sir. 
Q. Have you any intention of withdrawing that ag-ree-
ment? 
page 67 ~ A. No, sir. 
Q. 1\1:r. Vought, something has been said here 
about the danger, that certain shrubbery to the South ob-
structs the view from this crossing to the South. Tell the 
Court what you know about that. 
A. '\Vell there are one or two clusters over there clear in 
the front yard of the Scott property. Mr. Badger explained 
about the hedge on the property line, I will say. Perhaps 
on the South side. In our conversation with Mr. Black that 
particular day he laid great stress on the danger of coming 
out of this old road on to the highway. I could see that. The 
approach that he is using now to the public road at the public 
crossing there is protected, and is just 90 feet South of the 
old entrance. If you are driving on the rim of the hard road, 
wl1ere you sliould be, on the road approaching this intersec-
tion and new approach to the highway you can see for approxi-
mately 450 feet down to this approach. My whole intent 
here, knowing the protection surrounding the crossing that 
I was trying to put Mr. Black on, and what influenced me 
and did convince Mr. Black at that particular day that that 
was the best place to approach, because I didn't know of auy 
location on our railroad on the Delmarva Division where we 
have a private crossing 160 feet from a public crossing. 
Q. Mr. Vought, do you see any advantage on account of the 
fact that the railroad rig-ht of way is between this small parcel 
of the land on the East side, can you see any potential value 
of that land to the main farm? 
A. I don't think I am qualified to answer that question, 
notwithstanding I was raised on a farm. I think Mr. Black 
testified, and I believe I have been here about as 
page 68 ~ long as he has, and I have never seen this particu-
lar part of that plot cultivated in any way. Now 
there SP.ems to be gTeat stress la1d on the fact that vou can't 
run a tractor here and there and properly use for a~ purpose. 
vVe maintain every public highway crossing. The railroad 
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company maintains the public highway crossing. Any dam-
ap;e that might be caused to this public highway crossing by 
the use of tliis tractor we must make. the repairs. Now it is 
possible to come out 011 that approach on to the highway and 
use our property to reach the plot of land that 1\fr. Black 
wants to cultivate. ,v e will give you license to do that just 
the same as we gave you license to use the other part of the 
property, if you care to have it. 
Q. Mr. Vought, have you had your Engineering Depart-
ment to work up an estimate of the cost of erecting this pri-
vate crossing which Mr. Black is asking for? 
A. Yes, we had some figures worked up for that. 
Q. Will y-0u please stat~ what is necessary from the figures 
which you have and the cost. . 
A. Well, we can term this crossing whatever we care to 
term it. The Petitioner asks for a 20 foot crossing. 20 feet 
is used in the Commissioners' report.. Now that track drains 
to the South, not only from the crossing, but North of the 
crossing. Therefore, it is important that there be some drain-
age under this driveway. We have figured putting in 12 inch 
cast iron pipe on each side in order to furnish the proper 
drainage and avoid having water on both sides of this track 
between this crossing and the highway. There is about 50 
cubic yards of ground, to be used. You can build this cheaper 
by using· an approach on the West side from the surface and 
g·oing down an incline to the railroad and striking 
page 69 ~ a levP.l, but personally I do not think that this is 
the way the crossing should be built. That makes 
it more hazardous. The estimate altogether, including in-
stallation of the pipe and proper grading· and building of 
the crossing is approximately $199.00. 
Q. Were those fig·ures gotten up at your request by the 
engineers of the railroad company, Mr. VoughU 
A. Yes, sir. 
Q. HavP. you also had an estimate of. what it would cost 
to maintain that crossing yearly? 
A. Well, ordinarily a crossin~ is like a switch. You spend 
an average of so much on maintaining a switch. I would 
say perhaps $10. a year would maintain that crossing. 
Q. Mr. Vought, would the fact that tractors and heavy im-
plements be carried across this proposed private crossing, 
would that damage and cause your maintenance cost to be con-
siderably higher T 
A. Yes, sir. it would. I would like to make a statement 
here. There seP.ms to be some question about the status of a 
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private crossing such as we have in Virginia. We recently 
were confronted with a suit in the Federal Court, and the 
witnesses were not permitted even to use that. I just leave 
that impression because it looks to me that the status of the 
private crossing is going· to be troublesome. 
Mr. A.dams: I object to that statement. 
The Court: I will sustain your objection, as that is a mat-
ter of law. 
NOON RECESS. 
Noted: .Adjourned until 1 :30 P. M. 
pag·e 70 } AFTERNOON SESSION. 
-
Note : Same· parties present as heretofore noted. 
K. R VOUGHT. 
continued on di.rect examination, as follows: 
Bv Mr. MeaTs: 
·Q. Mr. Vought; has thP.re ever been any request for any 
privatP. crossing over any of this land according to your 
records at any time? 
A. Not to my lmowled~e. 
Mr. Adams: You mean prior to the time Mr. Black owned 
it? O 
Mr. Mears: That is right. 
A. You mean the Cape Charles Railroad? 
Q .. That is right. 
Mt·. Mears: You may take the witness. 
CROSS EXAMINATION. 
Bv Mr. Adams: 
Q. Mr. Vought, you say you have a movement on the Cape 
Charles branch, or you had in 1938 a movement of 1,800 
trains Y I believe that is what you said. 
A. Approximately 1,800 movements I think is about right. 
Q. That is how many trains a dayY Have you figured that 
out? 
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A. An average of about five. 
Q. Not less than five trains a day f 
A. Yes. 
Q. How many trains a day do you have during the winter 
seasont 
. ·A. Oh, I don't think we go down there more than once or 
twice a week. 
Q. And most of your train movement is during the potato 
season¥ 
page 71 ~ A. "'\Vell. that is when the heaviest movement is. 
February and part of March is a heavy movement. 
We had a heavy movement in l!'ebruary OJ.1 account of fer-
tilizer and seed potatoes. 
Q. I befowe you testified that Mr. Black came to you and 
requested the crossinµ: which he is now contending for and 
that you denied him the right f 
A. Mr. Black never approached me in connection with this 
crossin~ until after. 
Q. After what! 
A . .A.fter we went down on the ground and talked it over 
with him about this crossing. Mr. Black never wrote me or 
approached me in a personal way until after I went out and 
called on him on his farm. 
Q. Do you remember meeting Mr. Black as you were going 
into your office one day prior to these neg·otiations and his ask-
ing you for a crossing at that timef 
· A. No. sir. Mr. Black approached me that particular day 
and asked for material to improve his road, I think. l\fr. 
Black prior to my going out on his farm never approached 
me for his crossing. 
Q. Did Mr. Black ask you for material for the road, or 
didn't you voluntarily give him some cinders f 
A. Mr. Black was asking about the road in the farm, not 
the approach to the farm road. 
Q. I believe you testified you denied him the right of a. 
crossing leading from the farm on the West side of the track 
to his two and a half acres on the East side? 
A. When I learned Mr. Black wanted a crossing I had no 
knowledge as to thP. exact location. I went out on 
.- page 72 ~ 1\fr. Black's farm and if I remember correctly he 
~ot in his car and we followed him to this loca-
tion. 
The Court: Yon mean where they are asking for now·f 
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A. Yes. He first asked me about this particular crossing 
that he wanted and I discouraged that. I told him I didn't 
think the railroad would approve it. 
Q. But he did ask you for it T 
A. Yes, he did. 
Q. And you told him the railroad would not a.pp rove it' 
A. I told h~m we didn't encourage applicatiqns of that 
kind, approximately 160 feet from a road crossing. 
Q. When did you first turn him down T 
A.. rhat was the time. That was the only time. 
Q. As a matter of fact, didn't you deny him the right when 
I first took it up with you f 
A. Yes, but that was aftP.r we had this connection made. 
Q. Now what is this agTeement, Mr. Vought? It simply 
gives Mr. Black the right to use a little piece of land of the 
railroad property which he would have to cross in order to 
reach the present public crossing. 
A. From his land in that location. 
Q. And he had to get this permission from you or lese go 
all the way across his field and go to the old road and come. 
out to the main highway and get across. He only had two 
ways and this is the shorter route. 
A. At the time we wer~ discussing this approach to the 
highway he was using· the old connection' and he im-
page 73 ~ pressed on me the danger of coming out of what 
he termed the old road: This was after he asked 
me about giving him a crossing at the location- that we are 
discussing now. · As a result of our conference there that 
day I suggested that he, in order to be relieved of the danger 
of coming out the old road, come down a.s close as he could to 
the public crossing, having· in mind that he would have all 
of the protection that goes with a public crossing, and that 
is what prompted me to make that suggestion to Mr. ·Black. 
Q. But as a matter of fact in this agreement which you gave 
him to use that parcel of land there is this clause, "That in 
consideration of the issuance of this permit we shall and will 
save harmless the party of the first part from and ag~inst 
all claims of damages of whatsoever kind or nature arising 
in any manner • * * whether such damages be sustained by 
the party of the second part or by any other person or per-
sons, corporation or corporations which seek to hold the 
party of the first part liable". Will you explain that, Mr. 
Vought? · · 
The Court: I think that speaks for itself, Mr. Adams. 
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A. That is a standard license. . 
Q. But, as a matter of fact, according to the terms of that 
contract Mr. Black by signing that waived all claims to dam-
ages by reason of the use of the railroad property piece of 
land in order. to approach the public crossing, 
A. I prP.sume that that was the intention of that license. 
Q. Is there any way now that Mr. Black can reach his land 
on the East side of. the railroad track without having to go 
around to the State road i 
page 7 4 ~ A. I do not know of ·any way that he can reach 
that triangular plot down there without using the 
public highway crossing· and going down the right of way 
parallel to the hard road. He can do that. He, can go down 
our right of ,va.y. 
Q. Are you cognizant of the fact that the law gives a land 
owner a rig·ht to a crossing so as to reach his land on both 
sides of the railroad track i 
A. I am. 
Q. ·why in this instance was it not granted? 
Mr. Mears: He is delving into a legal question. 
The Court: I think he can ask him why he didn't grant it. 
A. Had I known, J?;entlemen. that Mr. Black was going to 
press this case I would have hesitated about making the ar-
rangement that I did with Mr. Black. I thought Mr. Black 
was perfectly satisfied, and he was satisfied. 
Q. Did he t'!-11 you so f 
A. I don't know that hP. used that particular word, but 
we agreed 011 what was to be done and how it was to be done, 
and I sent engineers out to do what I told him I would do. 
Q. Did your employees who took this license to Mr. Black 
to get his signature, and got his signature, relate the state-
ments to you which Mr. Black made to them when they pre-
·sented the contract? 
A. I don't think they did. 
Q. Now. Mr. Vought. you say it would cost $199,00 to con-
struct this crossinA'. and that your engineers state it will take 
50 cubic yards of ground to be removed in order to put it 
inf 
A. Yes·, sir. 
page 75 ~ Q. You heard Mr. Badger's testimony that he 
figured it would be eig·ht and a half cubic yards! 
.A. Yes, sir. 
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Q. There is a great discrepancy, of course, between the 
two. Neither of us knows which is correct. 
A. Yes, sir. We have an engineer here who I think can 
~:ive you more details on that. r·didn 't figure it. I have been 
on the ground and know apprnximately the character of 
work that has to be done. 
Q. This agreement doesn't in any way in your opinion 
proclude Mr. Black. He waived no rights to a crossing in 
signing this ? 
A. I don't understand that it does, Mr. Adams, none what-
ever. It wasn't intended so. 
Q. I believe you stated that if this private crossing was 
put in it would be more hazardous from the railroad point of 
view? 
A. Yes, sir. 
Q. As a matter of fact, is the liability of the railroad as 
great as to private crossings as it is with reference to public 
crossings? 
A. The answer is just about the same, Mr. Adams. I am 
not equipped legally to talk about this, but in my experience 
in handling cases there doesn't seem to be anything in the 
law that requires the applicant for a private crossing to pro-
tect himself. · 
Mr. Adams: I object to that statement. 
A. I am just trying to bring that out to answer ;our pro-· 
posed question, and that is the reason we are obJecting to 
this. · 
Q. You a.re opposed to the establishment of this crossing 
because of the fact you think it is more hazardous 
page 76 ~ from the railroad pqint of view f 
A. That is one of the reasons. 
Q. Have you also taken into consideration the convenience 
and inconvenience of Mr. Black in not having this crossing? 
A. Yes, sir. 
Q. As a matter of fact, haven't you given more considera-
tion to the railroad point of view than that of Mr. 'BlackT 
A. Perhaps I am giving·more consideration to the hazard 
and liability of nstablishing a crossing·. 
Q. Do you know a similar condition on that road where a 
man is ·unable to reach his land on both sides of the track? 
A. Yes. sir. 
Q. Have you denied any other applications? 
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A. No, sir. ~ 
Q. Yet you saw fit to deny Mr. Black's application! 
A. Yes, sir. 
Q. You know the hazard in the road thP-re~ the curve in the 
State road just South of the public crossing¥ 
A. Yes,. sir. 
Q. You have heard witnesses testify here that it would b(} 
less hazardous if a private crossing was put in there for :M:r w 
Black to use, rather than to be put to, the hazard of having to 
watch automobiles and trains at the same time 1 · 
A. Ye8, but I do not believe those gentlemen just had in. 
mind and understood the _protecti11g surro--q.ncµng a public 
crossing. Now you speak about the hazard of automobilesw 
That crossing· is equipped with a standard protecting signals~ 
which requires reducing speed to five miles. 
page 77 ~ Q. How fast do your trains run on that track 1 
A. They are schP.duled at twenty miles an hour 
on that road,. so that if the proper observation is given the 
signal at the public crossing,. which reduces the vehicle traffic 
to five miles, then the hazard is greatly reduced coming oui 
on the nP.w connection on to the hard road. 
Mr. Adams: That is alL 
tTOHN OTTO, JR., 
a witness on behalf of the Railroad, being first duly sworn~ 
testified as follows : 
E.xamined by Mr. Mears ~ 
Q. What is your name f 
A. John Otto, .Tr. 
Q. By whom are you employed 1 
.A.. Pennsylvania Railroad Company. 
Q. How long have you been employed by the Pennsylvania 
Railroad Company f 
A. 28 years. 
Q. What is your occupation! 
A. Draftsman. 
Q. Where are you located f 
A. Cape Charles. 
·Q. Did you make an estimate of tbe cost of putting a cross-
inp: clown at this proposed crossing i 
A. I did .. 
Pa. R.R. Co., Lessee,etc., v. J. Harold Black. 63 
John Otto, Jr. 
Q. Will you please tell the Court what you esti-
page 78 ~ mated the cost of that crossing, and what you esti-
mate was necessary to be done to put in the pro-
posed crossing. 
A. There is 20 cubic yards, of ground to be cut to cut that 
bank down on the West side of the railroad; there is 50 cubic 
yards of cinders to make the road from right of way to right 
· of way line; there is 48 feet of twelve inch cast iron pipe; 24 
feet on each side, to drain the right of way; cinders 1Vill have 
to be trucked from Plantation and it is two days for a truck. 
Q. Have you an itemized statement of the several items Y 
A. Yes, sir. 
Q. Just state what they are? 
A. 20 cubic yards cut at $1.00 a yard $20.00; 48 feet 12 
inch cast iron pipe at $1.64 a. foot $78.92 ;" labor placing pipe 
$25.00; labor placing 50 cubic yards of cinders at 50c a yard 
$25.00; truck hire 16 hours at $2.00 $32.00, total $180.92; en-
gineers and conting·encies 10%, making $199.01. 
Q. Mr. Otto, it was testified here this morning by some 
parties for tl.Je applicant that it was not necessary to put in -
a drain pipe. Is it practical to erect that crossing without 
putting in necessary drains f 
A. It is not for the reason that water drains off the road 
and is liable to be pocketed in from the driveway and soak 
in the track. 
Q. Would it also back up on adjoining land owners? 
A. If you had heavy enough rain it might flood over the 
road. 
Q. In your opinion then there is no practicable way to do 
it without putting in those drains? 
A. It isu 't practical to put no road crossing· in 
page 79 ~ without putting drains under it. ·· 
Q. Mr. Otto, what would be the estimated cost 
of maintaining that crossing· yearly 1 
A. vVell. about $10.00 I ·would say. 
Mr. 1\iIP.ars: Take tlrn witness. 
C:N.OSS EXAMINATION. 
By ]\fr. Adams : 
Q. l\fr. Otto, did you liear Mr. Badger testifying· this morn-
ing-. the County Surveyor f 
.A. Yes, sir. 
Q. He teRtifit?d it would take eight and a half cubic yards 
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of dirt. You have twenty. How do you make for that dis-
crepancy? 
A. It all depends on how he figured it. I figured a cut of ' 
one foot right straight back for 23 feet. 
Q. How far do you have to go back from the edge of the 
bank to the railroad rig·ht of way ·f 
A. Twenty-three feet. · 
Q. There is only around 33 feet, I believe from the rail-
road track to the end of the right of way. 
A. No, sir, it is forty feet. Mr. Badger testified this morn-
,ing thirty-nine and a tenth. · 
Q. You have here thirty-three feet. 
A. That is from the center line. 
Q. How wide is the track Y 
A. The center line is the line between the two tracks after 
it is built. There is your center line and there is youi· track, 
and there is another there. That is your center 
page 80 } line between tracks, but they only built one track. 
You have thirty-three feet plus six and one-tenth 
feet to the center line of that track, making thirty-nine and 
one-tenth. · 
Q. According to that map you have thirty-three. Isn't that 
the outside track? 
A. No. that is the centP.r line. These two lines are the 
rails of thP. track. 
Q. How far is it from the. rail to the incline? 
A. The bottom of that bank is very close to what the pres-
ent center line is. You see we have a ditch there to drain. 
Q. -How much clearance have you in here before you reach 
the bank? 
A. It gradually goes up to a point here. 
Q. How near is the bank to the track? 
A. About eight and six-tenths feet from the rail to the 
edge of that ditch. . 
Q. I believe Mr. Badger said it was around thirty feet. 
A. He was talking· abc;mt the top of it. 1 
Q. Well, he went there and surveyed it and he made it 
eig·ht and a half cubic yards and you made it twenty. 
A. He took a wedge and took half of the grading. I went 
to the right of way line, because that is what we are build-
ing. 
Q. How deep were you going clown the bank? 
A. One foot. 
Q. And there was how many feet! 
(I 
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A. Twenty-three going down. . 
Q. You didn't figure the part that Mr. Black would have 
to move? 
A. No, I just went to the· rig·ht of way line. 
page 81 } Q. As. a matter of fact, don't you think ari "in-
dividual could go there and construct that crossing 
for not to exceed $25.00? · 
A. If ·he puts the pipe in he can't, no. 
Q. You put those pipes in at every crossing? 
A. When we build them we do. If that crossing happened to 
be on a ridge that can drain both ways we wouldn't have to~ 
Q. What is the 10%· added for.Y · 
A. For engineers and contingencies. 
Q. And you feel it will take two trucks sixteen hours to 
haul those cinders Y 
A. No, two trucks eight hours. 
Q. ·what kind of trucks are you using? 
A. Dump trucks. You have to go to Plantation and load 
and come back thP.re and unload. Plantation is the nearest 
siding we have to put the car on. . 
Mr. Adams: I have no further questions. 
GEORGE T. TYSON, 
a witness, being first duly sworn, testified as follows: -
Examined by Mr. l\foars: 
Q. Mr. Tyson, are you Clerk of the . Circuit Court for 
Northampton County, Virginia Y 
A. Yes, sir. , 
Q. Do you have custody of the deeds of this County? 
A. Yes, sir. 
Q. Will you ref er to Deed Book 59, page 283, and tell what. 
that covers? · 
page 82 } A. I will have to read it. 
Q. .T usf read it. 
Note : DP.ed read to the Court· by Mr. Tyson, the Clerk, as 
follows: 
This Deed, Made this 14th. day of January, in the year 
one thousand nine hundred and seven, between J. S. WHlianis 
and Mary D. Williams, his wife,_ of Northampton County, 
Virginia, parties of the first part, and the Cape Charles Rail-
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road Company, a corporation under the laws of the State of 
Virginia, party of the second part, vVitnesseth: That in 
consideration of the sum of Three Hundred and Seventy 
,Five Dollars ($375.00) paid by the said party of the second 
part unto the said parties of the first part, the receipt whereof 
is hereby acknowledged, the said J. S. "'\Villiams and :Mary 
D. Williams, his wife, do graiit unto the said party of the 
second part and its successors, with General \Varranty, that 
certain strip, piece or parcel of land, situated in the county 
of Northampton, adjoining the lands of Tony Glaxner, and 
extending through lands of J. S. ,villiams in a southeasterly 
direction, seventy seven (77) feet wide at the north end, anu. 
sixty-six feet wide ( 66) at the south end, and one thousand 
and forty and 1-/12 (1040 10/12) feet long, and containing one 
and five tenths acres (1-5/10), more or less. A plat of said 
strip, piece or parcel of land is herewith filed, to which refer-
ence is hereby made, and for description is to be taken as a 
part of this deed, and recorded at the foot thereof. 
But it is understood and agreed between the parties to this 
deed, that the said ,J. S. Williams reserves from the grant and 
covenance, all the wood and trees on the strip of 
page 83 ~ land hereby conveyed, and if the same is cut by 
the said party ,of the first part or the said party 
of the second part, so as to clear the way for the said Cape 
Charles Railroad, the same is to be cut and removed by the 
said J. S. Williams or at his cost and expense. The said J. 
S. "\Villiams covenants that he has the right to convey the 
·said land to the grantee; that he has done no act to encumber 
the said land; that the grantee shall have quiet possession of 
the said land. free from all encumbrances, and that he the 
said party of the first part will execute such further assur-
ances of the said land as may be requisite. 
Witness the followin~ signatnre and seal. 
J. S. WILLIAMS, 
MARY D. ,vrLLIAMS, 
( seal) 
(seal) 
Note: Plat drawn at the· foot of the above described deed. 
(Plat on next page-copy) 
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page 85 ~ Mr. MearR: I ask that that deed be introduced 
in evidence, as Exhibit B. 
Mr. Adams:· No questions, Mr. Tyson. 
M. BRYANT WILLIAMS, 
a witness· on behalf of the Railroad, being first duly sworn, 
testified as follows: 
Examined by Mr. Mears : 
Q. Mr. Williams, state your name, age, residence and oc-
cupation. 
A. Age, 60, residence Cheriton, occupation farming. 
Q. How long you lived at Cheriton! 
A. This year. 
Q. vVhere did you live before that? 
A. Willow Grove Farm. 
Q. How long did you live on ·willow Grove Farm? 
A. },orty-four years, more or less. Sometime I was work-
ing for the railroad and other times in the· mercantile busi-
ness. 
Q. Is that the same farm Mr. Black owns f 
A. Yes. 
Q. And he acquired that in H>3H 
.A.. y cs. 
Q. How long has that property been ir1 your father's fam-
ily! 
· A. Well, somewhr.re shortly after the Civil "\Var. 
Q. How long did you live on that farm 1 
A. Forty-four years. 
Q. "\Vhat rig·ht of way did you use, Mr. Williams? 
A. The old riirht of way which came just North 
page 86 ~ of 1\:fr. Scott's road, which was part of the fai·m 
at one time. 
Q. Was that the right of way that was used since you knew 
iU 
A. Yes, sir. 
Q. Has there been any other right of way? 
A. Not to my knowledge. 
Q. And Mr. Black acq~ired the exact same land that your 
father owned? 
A. Yes, sir. 
Q. That deed Mr. Tyson just read showed the railroad com-
pany purchased the right of way on January 14, 1907. Do you 
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know whether t11ey have been running- trains there since that 
time? 
A. Yes, sir, more or less. Sometimes it. is seldom they 
run dow!l, but they have been running back and forwards. 
Mr. Mears: Take the witness. 
CROSS EXAMINATION. 
By Mr. Adams: 
Q. The property was sold by your father to the railroad 
in 1907, according to the deed Mr. Tyson read out heret 
A. Yes. 
Mr. Adams: I would like to introduce iu evidence in con-
nection with this Deed Book 65, page 174, where he conveyed 
land for a siding to the railroad, for Willow Grove ~iding. 
Mr. Tyson, will you please get Deed Book 65. 
page 87 ~ HE-DIRECT EX.A.l\HNATION. 
Bv :Mr. Mears: 
·Q. One more question, Mr. Williams. Has that road cross-
in~ been tl1ere ever since you can remember T 
A. You mean the old onef 
Q. The crossing that crosses the state highway there. 
A. Ever sincP. the railroad acquired if from ·wmow Grove. , 
Q. It has been therP. ever since? 
A. Across from the main Bayside County Road, yes, sir. 
RE-CROSS EXAMINATION. 
Bv Mr. Adams: 
·Q. I will ask you this, Mr. vVilliams. To your knowledge 
did your father ever request a wag·on way from his land on 
the vVest side of the track to his land on the East side of the 
track? 
A. Not to my lmowledg·e. 
Q. Did he attempt to tend this two and a half acres? 
A. He did, yes, sir, up until three years ago. Now !didn't. 
I had the West end and my brother-in-law and other tenants 
had the outer part of the farm, and the colored man that lived 
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in the little house on the road when it was first got up he 
worked it all two years and after that whoever tended the 
front part of the fa.rm-had a man work for them and he would 
give him the third next to the house and whoever worked 
the farm tended the South end where it came out to a narrow 
point. "There was a ·road went from the County road to the 
siding- that we used to use. · 
Q. 'l,hat was when they _had a dirt road so they could get 
the implements over iU 
page 88 } A. It has been tended since then. 
Q. The man that tended it lived on the other 
side! 
A. Yes. sii\ which mad() it all righL 
Mr. Ada.ms~ This is where M1·. Williams conveyed to the 
Railroad Company a strip of land for a siding at 'Willow 
Grove·, with a provision that it would revert to him, or his 
heirs and assigns., when they ceased to use it as a siding, and 
I want to sliow why that was one reason whv he wasn't 
anxious to tend thP. other piP.ce of land. -
The Court: That is all right. 
Mr. Adams : I would like to introduce in evidence deed 
from .T esse S. Williams, and wife, to the Cape Charles Rail-
road'" dated March 3, 1911, in Deed Book 65, page 17 4, and I. 
\\:Ould like to put Mr. Tyson on. to introduce it. 
-
GEORGE T. TYSON, CLERK, 
recalled to testify as follows: 
. Examined by Mr. Adams : 
· Q. Mr. Tyson, you are the Clerk of tlle Circuit Court of 
Northampton County f 
· A. Yes, sir. 
Q. Is this Deed Book 65 of your office ~l 
A. Yes. 
Q. Will you turn to page 17 4 and read the deed from l\fr. 
Williams .. to the Cape Charles Railroad Company?_ . 
Note: ·Deed read by Mr. Tyson to tI1e Com·t, as follows: 
paµ;c 89 ~ THIS DEED. Made this 23rd clav of March in 
the vear One Thousand nine hundred and eleven 
(1911 ), between .Jesse S. ,villiams, of Capeville ,District jn 
Pa. R. R. Co., Lessee, etc., v. J. Harold Black. 71 
the County of Northampton and State of Virginia, and Mary 
D., his wife, parties of the first part, and the ·Cape Charles 
Railroad Company: party of the second part: 
WITNESSETH: That the said parties of the first part 
hereto, and for and in consideration of the sum of One Dol-
lar ($1.00) to them in hand paid, at and before the sealing and 
d~livery of these presents, the receipt of which is hereby 
acknowledged, do grant, bargain, sell and convey unto the 
said party of the second part, its successors and assigns, All 
that certain strip or piece of land situate in the District of 
Capeville, County of Northampton and State of Virginia, 
bounded and described as follows, viz :-Beginning at a point 
in the Northeasterly line of land of the Cape Charles Rail-
road Company at a distance of thirty-three feet measured 
N ortheastwardly from a point in the line established as the 
centre line of the railroad of the said Cape Charles Railroad • 
Company, in the middle of a public highway known as Bay-
side Road, the middle of said road being the dividing line 
between lands of Jesse S. ·wmiams and Ernest N otting·ham, 
extending thence by the laud of the said Railroad Company 
on a line parallel with tho aforesaid centre line and thirty-
three feet distance N ortheastwardly therefrom as follows, 
viz :-FIRST, North eighteen degrees fifty-eight minutes ,vest 
five hundred and sixty-one feet and fifty-seven and one;-hun-
dredths of a foot to a point and SECOND, N orthwestwardly 
on a line curving toward the FJast ·with a radius of five thou-
sand six hundred and ninety-six feet and sixty-five one-hun-
dredths of a foot a distance of three hundred and sixty-eight 
feet and thirteen one-hundredths of a. foot to a point in the 
Southeasterly line of land of Tony Glaxner, thence 
page 90 ~ by the land North sixty-one degrees two minutes 
East Forty-three feet and eighty-six one-hun-
dredths of a foot to a point, thence Southeastwardly by other 
land of the sa.id Jesse S. ,,!illiams on a line parallel with the 
aforesaid centre line and seventy-five feet and five-tenths of 
a foot distant N ortheastwardly therefrom as follows, viz:-
FIRST. Southeashvardly on a line curving toward the East, 
with a radius of five thousand six hundred and fiftv-four feet 
and fiftP.en one-hundredths of n foot a distance ofthree hun-
dred and seve11ty-five feet and sixty-nine one-hundredths ·of a 
foot to a JJoint and SECOND, South eighteen degrees fifty-
eight minutes East four hundred and seven fent and ninety-
seven one-hundredths of a foot to a point in the middle of 
Bayside R,oad aforesaid. and thence a.long the· middle of said 
Road South three degTees thirty minutes East one hundred 
Supreme Court of Appeals of Virginia. 
and fifty-nine feet and thirty-seven one hundredths of a foot 
to the place of beg·inning. Containing eight hundred and 
thirty-seven one-hundredths of an acre, more or less, Being 
part of the same premises which Virginia N. Williams and 
husband by deed dated the eighteenth day of February, 
1905, and recorded in Northampton C<;mnty aforesaid in Deed 
Book 56, page 107, granted and conveyed unto the said Jessie 
S. ·wmiams, in fee simple. Together with all the privileges · 
and appurtenances to the said strip or parcel of land belong-
ing or in anywise. appertaining. To have and to hold the said 
strip or piece of land with the appurtenances unto the said 
party of the second part hereto, its successors and assigns, 
to and for the only proper behoof of the said party of the 
second part, its successors and assigns, forever. Provided, 
However, 1and it is hereby understood and agreed that the 
said strip or piece of land is to be used for a siding for car-
load business, and that in the event of the said party of the 
second part. its successors or assigns, ceasing to use the 
same for said purposes, the land is to revert 
pag·e 91 ~ to the said parties of the first part, their ·heirs and 
assigns, as of their first and former estate therein. 
And the said parties of the first part for themselves, their 
heirs, executors and administrators, do covenant and agree 
. with the said party of the second part, its successors and as-
sig·ns, in the manner and form following, to-wit :-That the 
said parties of the first part are seized in fee simple of the 
said premises herein described and gTanted, with the privi-
leges and appurtenances aforesaid; that they have good right 
and lawful power to convey the same to the said party of the 
second part: that the said party of the second part, its suc-
cessors and assigns, shall have quiet and peaceful possession 
of the Raid uremi~eR and the privileges and appurtenances; 
that the said premises a.re free from a.11 encumberances and 
charges whatsoever; and that the said parties of the first part 
will execute such further assurances of and for the said above 
described and ~:ranted premises. with the appurtenances, as 
may be requisite to make the title thereto o.f the said party 
of tlie second µart. its successors and assigns, sure and com-
plete, forever. 
Witness the following signatures and seals: 
t.TESSE S. ""WILLIAMS, 
MARY D. "WILLIAMS, 
(seal) 
(seal) 
Note: Certificate of Notary Public and Clerk duly sig_ned. 
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By Mr . .Adams: 
Q. l\fr. Williams, do you recall when this siding was aban-
doned by the railroad company Y _ 
A. A.bout two years ago, I believe. I am not certain about 
that. 
Q. It was abandoned sometime before :Mr. Black received 
possession of it! 
.A. Yes. sir, I think so. 
Q. And there is no siding there now 1 
A. No, sir, no rails the last- time I W!l.S there. 
Q. There was a railroad there taking· in part of this two 
and a half acre tract of land I presume from the date of the 
deed until about two years ago, which would be 1937. 
A. I think so. That I wouldn't say, but I know it has been 
- moved. . 
Q. So tha.t there . .was nearly an acre of land which your 
father could have tended if he desired to on that side? 
A. That is right. 
Q. As a matter of fact, Mr. "Williams, were there·not freight 
cars nearly always on that siding?- Did .they use that to store 
cars! · 
.A. Just before white potato season, about the time they 
always broug·ht them South, they bring· them down there and 
put them on all the sidings, and they would stay in there 
until they were moved North loaded with potatoes. 
Q. That was during potato season? 
A. And before potato season. 
Q. That was one of the places that they had to leave cars 
that they weren't using? 
pa~;e 93 } 1\.. :Mr. Adams. when they first put that in they 
had a nine car siding, I think it was, and it didn't 
take care of the neighbors, and father and one or two more 
were down there asked for a larger one and I think it was 
Mr. Rogers sent an engineer ont there and made the track 
longer just so he could put it on the land that was his or had 
conveyed to the railroad. I think it went then to somewhere 
around thirteen cars. I am not certain about that. 
Q. Your father never attempted to work that small piece 
of land in there, except as you have stated, by some· tenant. 
A. He never worked any of the farm after the railroad coin ... 
11any came there, and I took two-thirds of the farm and my 
brother-in-law or some other tenant after he left took the 
other third, the East.ern part next to the railroad. 
• 
74 Supreme Court of Appeals of Virginia .. 
Q.· And those who worked it lived at the farm? · 
A. Yes, or worked for the man that lived on the Eastern 
end of the farm. 
Mr. Adams : That is alt 
Mr. Mears: That is our case, if your Honor please. "\¥ e 
rest. · 
page 94 ~ JUDGE'S CER.TIFICATE. 
I, J no. E. N ot.tingham, Judge of the Circuit Court of North-
ampton County, Virginia, who preside<l over the bearing in 
the matter of the application of ,J. Harold Black for the estab-
lishment and maintenance of a crossing or wagon-way over 
the Cape Charles Railroad at ·wmow Grove, near Fairview, 
Northampton County, Virginia, do certify that the foregoing 
is a true and correct copy or report of testimony and other 
incidents of said trial, in the Circuit Court of Northampton 
County, Virginia, on the 17th clay of March, 1939, together 
with the original exhibits, being a plat marked plaintiff's ex-
hibit 1, a plat marked plaintiff's exhibit 2 and an agTeement 
marked plaintiff's exhibit 3, and a statement of train· move-
ments marked defendant's exhibit A, which I have this day 
certified, and it is agreed by the attorneys for the applicant, 
,T. Harold Black and the defendant, the Pennsylvania Rail-
road Company, that in lieu of certifying copies of the exhibits 
referred to as a part of the foregoing copy of the record, the 
originals shall be transmitted by the Clerk of this Court to 
the Clerk of the Supreme Court of Appeals; and I further-
certify that H. H. Adams, Attorney for the applicant J. Harold 
Black, had reasona.ble notice in writing of the time and place 
when said report of the testimony and other incidents of the 
trial would be entered and presented to the undersigned foi· 
certification and verification. 
Given undet· my hand this 8th day of ].fay, 1939, within 
sixty days from the time at which the order complained of 
was rendered. 
JNO. E. NOTTINGHAM, 
,T ucl~:e of the Circuit Court of Northampton 
County, Virginia. 
A Copy-Teste: 
JNO. E. NOTTINGHA.l\I, 
Judge. 
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State of Virginia, 
County of Northampton, to-wit: 
I, Geo. T. Tyson, Clerk of the Circuit Court of the County 
aforesaid, do hereby certify that the foregoing is a true tran-
script of the record and proceedings in the case styJed, ''In 
the Matter of the Application of J. Harold Black for the 
establishment and maintenance of a crossing or wagon way 
over the Cape Charles Railroad at Wjllow Q-rove, N orthamp-
ton County, Virginia", together with the original exhibits, 
being a plat marked "Plaintiff's Exhibit 1", a plat marked, 
"Plaintiff's Exhibit 2" and agreement, marked "Plaintiff's 
Exhibit R ", and a statement of train movements, marked, 
"Defendant's Exhibit A". And I do further certify that the 
notice required by Section 6339 of the Code of Virginia was 
duly given. 
Given under my hand as Clerk of said Court, this 16th day 
of May, 19R9. 
GEO. T. TYSON, Clerk. 
A Copy-Teste : 
M. 13. WATTS. C. C. 
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